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ADVERTISEMENT. 



IT Is ufual to treat taw, manners, and government, as if they 
had no connedion with hiftory, or with each other. Law 
and manners are commonly underflood to he nothing more thati 
collections of ordinances and matters of fad ; and government 
is too ofteA a foundation for mere fpeculation and metaphyfical 
refinements. Yet law is onty a fcience, when obferved in its 
fpirit and hiftory ; government cannot be comprehended but 
by attending to the minute fteps of its rife and progreflion ; and 
the fyftems of manner^ which charaderife man in all the pe- 
riods of ibciety which pafs from rudenefs to civility, cannot be 
thlplayed without the difcrimtnation of thefe different fituations. 
It is in the records of hiftory, in the fcene of real life, not in 
the conceits and the abftradions of fancy and philofophy, that 
human nature is to be (ludied. 



But, while it is in the hi(torical manner that laws, cufloms, 
and government, are to be inquired into, it is obvious, that 
their dependence and connedion are clofe and intimate. They 
all tend to the fame point, and to the illuftration of one another. 
It is from the confideration of them all, and in their union^ 
that we are to explain the complicated forms^f civil fociety, and 
the wifdom and accident which mingle in human affairs. 



After 



L 
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After this method, I have endeavoured to inveftigate my fab- 
jed. The topics I canvafs in the following (heets, are various» 
and conftitute a difficult and important branch of my underta- 
king. If I am (o fortunate as to obtain the fan£tion of the pu- 
blic approbation, I (hall proceed to fill up the pidure I have be- 
gun, and conilder, in future publications, civil jurifdidion, no- 
bility, conftitutional law, and cultivated manners. 



The foundations of a work like this I have attempted, muft be 
laws of barbarous ages, antient records, and charters. Thefe I 
could not incorporate, with propriety, in my narrative. Thia 
inftrudive, but taftelefs erudition, did not accord with the tenor 
of a portion of my performance, which I wifhed to addrefk ta 
men of elegance, as well as to the learned. It confided, howe- 
ver, with the fimpler and the colder ftyle of diflertation. My 
proofs, accordingly, appear by themfelves ; and, in confequence 
of this arrangement, I might engage in incidental difcufiions; 
I might catch many rays of light that faintly glimmer in obfcure 
times ; and, I might defend the novelty of my opinions, whea 
I ventured to oppofe efiablifhed tenets, and authors of reputa-^ 
tion. 



Though I have employed much thought and affiduity to give 
a value to thefe papers, yet I communicate them to the public 
with the greateft diffidence. My materials were kuried in the 
midft of rubbifh, were detached, and unequal* i had to dig 

them 
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them up anxiouflff and with patience ; and, when dlfcovered 
and coUededf it was flill more difficult to digeil and to fafliion 
them. I had to (Iruggle with the darknefs and im perfection of 
time and of barbarity. And, from the mod able hiftorians pf 
cur own and foreign nations, who might naturally be expeded 
to be intelligent guides for the paths I have chofen, I could de^ 
rive no advantage. They generally prefer what js brilliant to 
what is ufeful ; and they negled all difquifitions into laws and 
into manners, that they may defcribe and embellifh the politics 
of princesi and the fortunes of nations, the fplendid qualities 
of eminent men, and the lufire of heroic adlion. 

EsiiTBURGH* January ) 

1778. 5 
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BOOK I. 

CHAPTER I. 
Of the Germans before they left their Woods* 



SECTION I. 

Tbe Injiitutionsy Government f andCbaraffter of the Germanic Tribes. 

IT is of little moment to inquire into the origin of the an- 
tient Germans. Their manners and government are fub« 
jedls more interefting, and concerning which there are memo- 
rials of great ciiriofity And importance. The pifture of thefe 
iiations has been drawn by Tacitus \ and the affairs of men ne- 
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2 AVIEW OF SOCIETY- 

ver found an obferver more accurate and penetrating. In fol- 
lowing fuch a guide, it is impoilible not to convey information; 
and, on this fubje<^, no modern has a title to fpeculate, who haa 
not paid a mod minute attention to his treatife. Antiquity has 
not given to the kingdoms of Europe a prefent more valuable* 

Th^ leading circumftance in difcriminating the manners of 
barbarous and refined times, is the diflFerence which exifts be- 
tween them in the knowledge and the management of proper- 
ty. The want of commerce, and the ignorance of money, per- 
mit the barbarian to exercife a generofity of condudt, which the 
progrefs of the arts is to deftroy. The Germans conceived not 
that their defcendants were to grow illuftrious by acquifitions of 
land, and that they were to employ the metals as a fource of 
influence. Land was yet more conneded with the nation thaa 
the individual. The territory poflefled by tribes was confidered 
as their property, and cultivated for their ufe. The produce 
belonged to the public ; and the magiftrate, in his diftributions 
of it, paid attention to the virtue and the merits of the recei- 
ver (i). 

The German, accordingly, being unacquainted with particu- 
lar profeflions, and with mercenary purfuits, was animated with 
high fentiments of pride and greatnefs. He was guided by af- 
fedion and appetite ; and, though fierce in the field, and terri- 
ble to an enemy, was gentle in his domeftic capacity, and found 

a 
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a pleafure ia ads of beneficencey magnanimitfy and friend* 
fliip. 

A ftate of equality, in the abfence of the diftiaAlons of pro* 
perty, charaderifed the individuals of a German tribe, and was 
the fource of their pride, independence, and courage. Perfonai 
qualities were alone the foundation of pre-eminence. The Tons 
of a chief were not diftinguiihed from thofe of the Ample war- 
riour, by any fuperior advantages of education. They lived a- 
mong the fame cattle, and repofed on the fame ground, till the 
promife of worth, the fymptoms of greatnefs, feparated the in« 
genuous from the vulgar, till valour claimed them (2). Igno- 
rant of the arts of peace, they purfued, with keennefs, the occu- 
pations of war. Where communities, perpetually inflamed with 
rivalfliip and animofity, brought their difputes to the decifioa 
of battles, and were agitated with revenge and with glory, the 
opportunities of diftindion were frequent. The only profcffion 
known to the Germans was that of arms. The ambitious and 
enterprifing courted dangers where they might acquire renown, 
and difplay their condud and their prowefs. To fuch a height 
did the military ardour prevail, that, if a tribe happened at any 
time to languifh in eafe, its youthful and impatient heroes fought 
thofe nations who were then at war. They difdained to remain 
in inadion ; and could not fo eafily be perfuaded to till the 
earth, and to wait its returns, as to challenge an enemy, and to 

hazard their lives; They thought it mean and ignoble to ac- 

A z quire 



4 A VIEW OF SOCIETY 

quire by their labour, what they might purchafe with thdr 
blood (3). 

The animated temperament they difplayed in war, was alfo 
apparent in their private concerns. To the chafe they addidecl 
themfelves with no meafure of moderation. And, in parties at 
dice, they engaged in theit fobereft and moft ferious hours, and 
with fuch hope or temerity, that they rifked their liberty and 
perfons on the laft throw. The afFedion with whith they em- 
braced their friends was ardent and generous. To adopt the 
refentments, as well as the amities of their relations and kin- 
dred, was a duty which they held indifpenfible (4). In hofpi- 
tality they indulged with the moft unbounded freedom* The 
entertainer, when exhaufted, carried his gueft to the houfe of 
his next neighbour. Invitations were, not waited for ; nor was 
it of confequence to be invited. A reception, equally warm and 
hearty, was, at all times, certam. On thefe occafions, giving 
way to the movements of the heart, they delighted in prefents j 
but they neither thought themfelves entitled to a return for what 
they gave, nor laid under an obligation by what they recei- 
ved (5). They yielded to the impulfe of paffion, and the plea- 
fure they felt was their recompenfe. Their gifts were direded 
by no view of an immediate or diftant advantage; their gene- 
rofity was no traffic of intereft, and proceeded froln no motive 
of defign. 

But, 
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But, amidft all this ardour, they were averfe from labour. 
The women and the infirm difcharged the offices of the houfe. 
The warriour did not fubmit to any domeflic occupation. He 
was to bafk whole days by the fire ; and a floth, joylefs and 
fupine, was to fucceed and to relieve the brifknefs and fatigue 
of action (6). His admiration of fortitude, which was the 
caufe oi this indolence, and this contempt ot drudgery, was at 
the fame time to produce a ftatelineis in his beiiavipur. He was 

not to lofe his virtue, or to weaken the vigour ot his mind, in 
the pra&ice of mechanic or unworthy purfuits. When he walk* 
ed, he feemed confcious of importance ; he caft his eyes to the 
ground, and looked not around him for the objeds of a vain 
and frivolous curiofity. 

In the diet of thefe nations, there was much fimpHcity ; it 
confifted of wild apples, new-killed venifon, and curdled milk. 
They expelled hunger without oftentation, or any ftudied pre- 
parations of food ; but, in fatisfying thint, they were lels tem- 
perate. When fupplied to their defire in intoxicating liquors, 
they were no Icfs invincible in vice than in valour ^7), Yet, in 
the difgracefttl moments of debauch, they applied to public af- 
fairs, and debated concerning peace and war ; and, in the heat 
of their dilputation and riot, the dagger was often to deform 
with blood the meetings of friendfhip and of bufinefs. In thefe 
feaibns, they. imagined that their minds were difpofed to con- 
ceive honed ientiments, and to rife into noble ones. But, in 

an 
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an after-period, the undiflcmbled thoughts of every one were di- 
ligently canvafTed ; a proper attention being paid to the time 
when they were firft delivered, and to the purpofc which then 
employed them. It was their meaning to deliberate when they 
could not deceive, and to form refolutions when they could not 
err (8;. 

They did not live in towns, and could not endure to have 
their houfes contiguous. They built as they found a fpot to 
thek fancy, as they were attraded by a fountain, a plain, or a 
grove. But, being unacquainted with a private property in landy 
they were not ambitious of pofleflions. They vied not in the 
extent or the fertility of their grounds, in the rearing of orch« 
ards, and in the inclofing of meadows. G>rn was the only pro- 
duce they required from the earth ; and they divided not the 
year into proper feafons. They underftood, and had names for 
winter, fpring, and fummer, but had no idea of the term, and 
little knowledge of the fruits of autumn (9). 

In their religion they were grofs, like almoft all nations, whe« 
ther favage or cultivated. They believed in a plurality of gods ; 
but thought it derogatory from their majefty to {hut them up 
within walls, or to fafhion them in refemblance to any human 
form. Their groves were appropriated to the ufes of devotion ; 
and, in the awful rtfpcCt infpired by filence in the deep recefles 
of their woodsy they felt and acknowledged the power of their 

deities^ 
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deities. To augury and divination they were much addicted ;: 
and they were fond to draw prognoftics and intimation from the 
running of watert the flight of birds, and the neighing of hor* 
fes. Their priefts had greater authority than their kings or 
chieftains ; for it was not by any principle of expediency or 
reafon that their adions and condud were to be afcertained and 
examined. They were governed by the impulfes and didatea 
of their divinities ; and, being the interpreters of the will and 
intentions of thefe» they were able to exercife a jurifdidion un^ 
controllable and facred (lo). 

The ofiSice of a magiftrate was known and refpe6:ed*amon^ 
thefe nations. The prince, or the chieftain of a diftrid, witb 
the body of his retainers or followers, conftituted a court* 
which heard accufations, and determined concerning crimes^ 
Traitors^ and deferters were hanged on trees. Coward- 
dice, and the crime agaiaft nature, were confidered as of equal 
atrocity $ and the pecfons coavidled of them were choked in 
mire and fwamps by the pceflure of hurdles. A corporal pu-^ 
aifliment, and compenfations in corn or oattle, were the atone- 
ments of lefTer delinquencies (,i i ]• 

Noble, bkth, but more frequently ^ the poflTefSon of fuperior- 
qualities, entitled to the office and jui ifdidion of a chief: And^ 
the general. of an army was. to.command lefs by authority than^ 
£rom exaniple. He drew refpedl and oblervatiDu by his adivi-* 
ty,. his addrefs, and the fpleudour^ of his exploits (12). Even 

the 
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the hopes and ambition of the fimple warriour were made to de« 
pend on his perfonal honour and courage. Yett with all this « 
attention to merit, and with all their elevation of character, 
they were prone to deceive and to circumvent They accounted 
k meritorious to fteal Upon their enemies in the darkeft nights; 
they blackened their fhields, and painted their bodies, to be 
terrible; and, to give ground, but immediately to return to the 
charge^ was a common and an admired feat of their prudence* 
Cunning and ftratagem appeared to them to be wifdom ; and| 
though remarkable for courage, both a£kive and pafSve, they 
expofed it to fufpicion by the arts which, in a cultivated age, are 
charafreriftic of the pufiUanimous (13). 

It is alfo remarkable, that, though attentive to jufttcd; with 
a pundiiious exaifinefs, within the bounds of their particular 
nations, they defpifed it with regard to other ftates and commu- 
nities. Beyond the frontier of his tribe, the German was a 
thief and a robber. While, in the one inftance, his theft or de« 
predation was a crime of the deepeft dye, and punifhed with 
death, it was, in the other, a mark of valour, and an ezpref<- 
fion of virtue. To make incurfions againft a neighbouring 
people, though at peace ; to carry off their cattlfi, and to lay 
wafte their territory, were anions of renown and greatnefs. 
They roufed the ambition of the valorous, and were occupa- 
tions in which they acquired reputation, and prepared^ them- 
felves for fccnes of greater danger and glor7 ( 14). 

But, 
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Buty the circumftance in the cuftoms of thefe nations the 
moft valuable, and which, like all their more remarkable fea- 
tures, arofe from their unacquaintance with property, was the 
pallion they entertained for independence and liberty. Every 
perfon who was free, confidered himfelf in the light of a legif- 
lator. The people prefcribed the regulations they were to obey. 
They marched to the national afTembly to. judge, to reform,, and 
to puniih ; and the magiilrate and the fovereign, inftead of con- 
trolling their power, were to reiped and to fubmit to it. Stated 
or regular terms were appointed for the convention of their 
public council ; and a freedom of fpeech, entire and unlimited^ 
was permitted. His age, bis eloquence, his rank, and the ho- 
nour he had acquired in war, were the qualities which procured 
attention to the fpeaker ; and the people were influenced by per- 
fuafion, not by authority. A murmur coarfe, and often rude, 
exprefled their diffent : The rattling of their, armour was the 
flattering mark of their applaufe ( 1 5)^ 

While. thefe inftitutions and manners are expreflive, in gene-} 
ral, of the German communities, there are exceptions which it 
is not niy province to explain. In the. enumeration which is 
made by the Roman hiftorian of the Germanic tribes, there are 
perceivable unequal degrees of civilization and refinement. The 
Chauci, for example, were an improved andaniiluftrious nation,, 
and fupported ', their greatnefs by their probity. They were lo- 
vers of peace and quiet, and contemners of avarice and ambition. 

K- TJieyr 
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They provoked no wars ; engaged in no incurfions or robbe- 
ries ; and, what may be confidered as a certain proof of their 
power and valour, preferved their ftiperiority, without having re- 
courfe to injuries and oppreffions. When called upon, howcveri 
by the exigency of their affairs, they were not flotv to take arms 
and to levy armies. They inhabited an extenfive territory, were 
rich in men and in horfes, and in peace and in war maintained 
their reputation. The picture of the Fenni, on the contrary, is 
that of mere rudenefs. They had no arms, no horfes, no reli- 
gion. To the moft favage fiercenefs, they had joined the moft 
abjedt poverty. They clothed themfelves in the fkins of beaih^ 
fed, at times, on herbage, and flept on the earth. Their chief 
dependence was on their arrows ; and, having no iron, they 
pointed them with bones. The women accompanied the men 
to the chafe, and demanded a iihare of the prey. A covering, 
inwrought with boughs, was all the Ihelter which defended their 
infants from the rigour of feafons, and the ferocity of animals^ 
To this miferable dwdling their young men returned j and here 
their old men found a refuge. Thefe courfes of barbaroufnefsy 
this melancholy fadnefs, they preferred to the fatigue of culti« 
vating the earth, and of building houfes, to the agitations of 
hope and fear attendant on a care of their own fortunes, and on 
a connedion with thofe of others. Unapprehcnfive of any dan- 
ger from men, and awed by no terror of the gods, they had 
reached a fiate which is nearly unattainable to all human endea« 
vours-^the being entirely without a wiilh (i 6)^ 

The 
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The majority of the tribes or communities of Germany may 
be faid to have occupied a middle ftate between the cultivation 
of the Chauci and the favagenefs of the Fenni. And it is fuf- 
ficient to have feleded and exprefled the more general and the 
more diftinguifhed particulars which regard their inftitutionsy 
governmentf and charader. With thefe in my vieWs I proceed 
to defcribe the condition of their women ; a fnbje^ which^ 
though little attended to by the learned^ may lead to conclufions. 
of intereft and curiofity. 
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SECTION IL 



Jn Idea of the German Women. 



T T ha8 been aflerted, that meat in favage and barbarous pe<« 
-'* riods, are carried to the fex merely from the incitement of 
animal gratification, and that they feel not the power of beauty* 
nor the pleafures which arife from love ; and a multitude of 
fads have been produced from hifiory to confirm this theory. 
It is concluded, of confequence, that, in fuch times, women are 
in an abjed ftate of fervility, from which they advance not till 
the ages of property ( i ). 

One would fancy it, notwithdanding, confident with reafouf 
to imagine, that the fexes, in every period of fociety, are im« 
portant to each other ; and that the member of a rude com«* 
munity, as well as the polifhed citizen, is fufceptible of tendernefs 
and fentiment. He is a ftranger, indeed, to the metaphyfic of 
love, and to the fopperies of gallantry ; but his heart cannot 

ibe infenfible to female attradions* He cannot but be drawn by 

beauty } 
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beauty ; he muft know a preference in the objefls of his aflFec- 
tion } and he muft feel and experience, in a certain degree, at 
leaft, that bewitching intercourfe, and thofe delightful agitationst 
which conftitute the greateft charm of cultivated lifo. 

This opinion, I conceive, is ftrongly confirmed by the hiftory 
of the Germanic ftates. Their general charafter, with particular 
and obvious fads, illuftrate the importance and the confidera- 
tion in which they held their women. 

Even in the age of Caefar, the German tribes had conceived 
and acknowledged the idea and exiftence of a public intereft, 
and, in general, had fubmitted to a mode of government ia 
which the chiefs and the people had their departments as well 
as the prince. They are defcribed in a fimilar, but a more culti- 
vated fituatlon, by Tacitus ; and the fpirit of liberty and inde«- 
pendence which animated their adions, was to produce that li- 
mited and legal adminiftration which ftill gives diftindion and 
^ dignity to the kingdoms of Europe. Among fuch nations, ac- 
cordingly, the women were neceflarily free, and fenfible only of 
the reftraints which arife from manners. 

The ftate of fociety, which precedes the knowledge of an ex* 

tenfive property and the meannefles which flow from refinement 

And commerce, is in a high degree propitious to women. To 

[^ treat them with cruelty does not confift with- the elevation of fen- 

liment 
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timent which then prevails. Among the people, of whom I 
fpeak, even the (lave was expofed to no ftudied infult or opprdf"* 
fion (2). Of the women, the warriour and the citizen confidered 
himfelf as the friend and the protedor ; and their weaknefs on- 
ly ferved to render the attachment to them the more lading and 
tender. 



While courage and ftrength and f<^t6 of prowefs gave glorf 
to the men, the women were judged of by a different ftandard^ 
They were ftudious to recommend themfelves by the perform- 
ance of domeftic duties. They attended to the cares of . the fa- 
mily alnd the houfe ; and the mother found a long and a ferious 
occupation in the rearing o^ her children, who were not allowed 
to approach the father in public till a certain age (3). To her 
daughters (he endeavoured to give the accomplifhments which 
might win to them the chiefs who were moft celebrated and 
powerful. To her fons (he recited the exploits ot their anceftors^ 
and formed them to valour. 

Nor are thefe the only fources of the refped which was paid 
to them. It has been often remarked, that, in every period of 
fociety, the women are more difpofed to rapture and devotion 
than the men, and that their curiofity to pry into futurity is more 
extravagant. The fuperilitious weaknefles, however, of the fex, 
which, in refined times, are a fubje£t of ridicule, lead to reverence 
and attention in a rude age« The Germanic armies feldom took 

the 
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the field without forcerefTes ; and thefe had an important (hare 
in direding their operations (4). In private and civil affairsi their 
authority was not lefs dccifive. On the foundation of the won- 
der and 2lftoni(hment excited by the knowledge arrogated by the 
womeui by the (kiU they difplayed in divination, and, above all, 
by the ceremony and the cruelty of the rites they pradifed, a 
folid and permanent influence was efiablifhed (5). It was 
thought, that they had fomething divine in their nature; and 
the names of many of them, who were worfhipped as divinities, 
have come down in hiftory (6). 

To attend to the qualities of plants, and to the curing of 
wounds, was another branch of their occupation (7) ; and, in 
times of war and depredation, it is difficult to conceive acir- 
cumftance which could recommend them more« Nor were they 
inattentive to adorn their perfons. The linen, which made 
the principal article of their drefs, was of their own manufac- 

ture ; and they had a pride in intermixing it with purple (8)« 
They went frequently into the bath ; their hair flowed in ring- 
lets ; a part of their charms was induftrioufly difplayed ; and, 
in evidence of their beauty, there may be brought the teftimo- 
ny of the hiflorian, and the fong of the poet (9). 

In the more fCrious and important wars in which thefe na- 
tions engaged, the chiefs and warriours feem conftantly to have 
carried their wives and female relations along with them as an 
incitement to their valoun Thefe objefts of their affeaion they 

placed 
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placed at a fmall diftance from the field of battle : And the 
xnoft terrible calamity which could befal them^ was their capti- 
vity. By their importunity and wailing, it is recorded, that 
armies, in the moment of fubmiflibn, have been recovered ; and 
the ftipulations of ftates were never fo certainly fecured as when 
fome virgins of rank were delivered among the hoftages (lo). 

In the blood of their women, it was conceived there was a 

* 

charm and a virtue ; and hence it proceeded, that, to their uncles 
by the mother and to their fathers, children were the obje£ks of 
an equal affection and tendernefs ( 1 1 )• 

But, what evinces their confideration beyond the pollibility of 
a doubt, is tlie attention they beftowed on bufinefs and affairs. 
They felt, as well as the uoble and the warriour, the cares of the 
community. They watched over its intereft, confidered its con- 
neftion with other ftates, and thought of improving its policy, 
and extending its dominion. They went to the public councils 
or affemblies of their nations, heard the debates of the ftatefmen, 
and were called upon to deliver their fentiments. And, what 
is worthy of particular notice, this confequence in a£tivc fcenes 
they tranfmitted to their pofterity (12). 

Such, in gerleraU was the condition of women among our 
anceftors, while they were yet ia their woods ; ; and . fuch, I 
fhould think, is in a great meafure their ftate in every country 
of the globe in an age of fociety and manners, which knows not 
the cares, the corruptions, and. the diftindions of property (i^). . 
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Of Marriage and Mode/ly. 



IT is not to be denied, that, before the idea of a public Is ac- 
knowledged, and before men have fubmitted to the falutary 
teftraint of law, the diforders of promifcuous love difturb and 
disfigure fociety (i). Yet, even in thefe wild and informal times, 
there exifl: parties, who, clinging together from choice and ap- 
petite, experience the happinefs of reciprocal attentions and 
kindnefles; who, in the care of their offspring, find an anxious 
and interefting employment, and a powerful fource of attach- 
ment ; who, moved by love, by friendfhip, by parental aflFedion 
and habitude, never think of difcontinuing their commerce; 
and who, in fine, look forward with forrow to the fatal moment 

when death is to feparate them« 

This cohabitation or alliance, attra^ing attention by its decen- 
cy, its pleafures, and-its advantages, would grow into a cuftom or 
a faihioni For, what men approve, they will imitate. To this 

C ufey 
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ufc'i therefore, it feems not unreafonaWe to refer the inftitution 
of marriage ; and thus, before it is known as a political confider- 
at ion, it, in fome meafure, fubfifts in nature. As men increafe 
in their numbers, they perceive the neceffity of attending to aa 
union, which is no lefs important to fociety than to the indivi- 
dual, which has in view the fupport of the one, and the felicity 
of the other. A ceremonial ia invented which gives it authority 
and duration. The fiate takes a (hare in the cares of the lover, 
and prefcribes the forms that are to bind him to his miftrefs. Na-^ 
ture, while (ht fits the fexes for each Other, leaves it to polity or 

m 

law to regulate the mode of their cooneflion^ 

The race of men who antientty inhabited detrmafiy, are re« 
prefented, as was formerly obferved, in the condition of nations ; 
and a legiflaturej compofed of the prince, the nobles, iand thft 
people, direfted their operations. This iafTembly^ which gave a 
fandion to military expeditions^ and adjufied alliances ztA trea^ 
ties,, managed alfo the objed& of intieirnal concern* It tictended 
its jurifdiftion over the women a» well as^ over the other parts o£ 
the community, and ifcertained the ceremoilial of marriage. 

When the individual was called from the houfe of his fathers 
and invefted with artals; whcii be was advanced from being a 
part of a private family to be a member of jhe republic, he had 
the capacity of entering into contrails, and o^ fingling out the 
objed of his alFe£tions. The parties who had agreed to unite 

their 
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their int€reft6> having obtaiacd the approbation of their parents 
and rdationss made an interchange of gifts in their prefence. 
The bver gare his jniftf eTe a pait of oKeni a bridled horfe^ a 
fliieki, afword, and a javeUa; and {he» in ber t«rn, prefented him 
With hmt aroM* k wat thuB they exprefied their attachment 
to each ocfacTy and their wiilingneft to difi:harge mutually the 
duties of the married ftate* This wafi their ftroogeft tie { thefe 
imre their myflerioixs liteSf thefe thdr cov^jugal deities (2)* 

Not) let it be fancied thati in this ceremonial there was any 
thing humiliating to the woman. It fuited exa&ly the condi*^ 
tion of a rude fociety, and mufl: not be judged of by the ideas of 
a refined age. The prefenta^ indeedi were expreflBree of labout 
and adivky ; but labour and adiv&ty were thea no marks of 
reproach $ andf in faA, the joined oxen, the prepared horfe, the 
prefented arms, inftead of indicating the mferiority of the bride,' 
denote^ ftrongly her equality with her husband. They admo- 
niihed her, that (he was to b^ the partner and the companioii of 
his toils and his oares, and thatt in peace and in war, flie was to 
foftain the fame fatigues, and te hear a part in the flime enters 
prifes {i). 

The fidelity of the married v^romen a'mdng thefe nations, and 

the conftancy and tendernefs of their attachment, exprefs alfo 
their equality with die men and their importance (4). A OxiCt 

obfervance ci th« marriage-bed was required of them* The 

C a crime 
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crime of adultery was rare ; and, in the feverity of its punJfh- 
mcnt, the refpe£t is to be traced which was paid to modefty. It 
was immediate, and inflidted by the hufband. He defpoiled the 
culprit of her hair and garments, expelled her from his houfe 
before her aflembled relations, and whipped her through the 
whole village (5). Of the young women, the moft powerful re- 
commendation was the referve and coynefs of their demeanour. 
A violation of modefty was never pardoned. Nor youth, nor 
beauty, could procure a hufband. Vice was not here fported 
with ; and, to corrupt and to be corrupted, were not termed the 
fafhion of times (6). 

In the fimplicity of their manners, they found a prefervatloa 
againfl: vice more effedual than the laws of cultivated dates* 
The gallantries of the young men began late ; their youth was, 
therefore, inexhaufted. Thofe of the young women were not 
earlier. They mingled, when they waere equal in age, in pro- 
cerity, and ftrength, and had a progeny who expreffed thei» 
vigour. Difgrace attended on. celibacy? and the old were hd- 
noured in proportion to the number and the. merits of their de^ 
fcendants. A dread of pain and the care of beauty checked not 
generation (7)* The mother fuckled her own children (8); and, 
ki difcharging this tafk» anticipated the greatnefs and the felki— 
ty {he was to acq^uire and to exj^erience from, their virtues, and- 
in their gratitude (9)* 
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It was thus the chaftlty of the 'women was guarded : It was 
thus their importance was confirmed. No allurements of pu- 
blic ihows and entertainments relaxed their virtue, and infinua- 
ted into them the love of pleafure; no incitements of luxury in« 
flamed their defires and expofed them, to corruption ; and what 
the Romans feem to have confidered as particularly fatal, no ac* 
quirements of knowledge and of letters difcovered to them the 
arts which minifter to love(io)» 

In fome of their ftates or communities, the refpefl: of modefty 
was fo great, that it was not lawful but to virgins to marry ; 
who, without the hope or wifh of fecond nuptials, received one 
hufband, as they had done one body and one life, and had no 
thoughts or defires beyond him« It« was their ambition and 
pride, if they furvived the objeds of their afi^edlion, to prefervet 
unfullied, the honours of widowhood ; and, when the barbari- 
ans had. made fettlements in the provinces of Rome» when their 
manners had refined, and the fex were, in fome meafure, eman- 
cipated from this reftraint, the fpirit of the ufage continued to 
operate. It augmented, as to the widow, the matrimonial fym-^ 
'bols ; . a larger dower than ufual was neceflary to overcome her 
reludlance to a iecond bed ( 1 1 ) ; and, ^hile it encouraged the 
king or the magiftrate to exa£t a greater fine from her on her 
marriage (. 2j, it entitled her to a' higher compenfation for in^ 
juries. (13), 
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Amidft the modefty of fuch ufages and mfttuierst we mufl: 
not look for polygamy. It waa uaknown to thefe 'naliom ; 
though, it 18 to be allowed, that a few of the chiefs or more re^ 
nowned princes were furrounded with a oumber of wives (14). 
This, however, was a matter of grandeur, not of a^ietice ; aod 
its (burce is to be found in masdtas of policy, in the ambition of 
individuals, and in that of dales. A priiioef to fupport or ex« 
tend his greatnefs, conneded himfelf with diffesrwt families ; 
and the deliberations of his tribe not unfrequently pointed out 
to him the alliances he ihould court ( 1 5}* 

To the degrees of confanguinity and blood, concerning VEiiich 
nature has didated fo little, and polity fo much, it is not to be 
conceived that they paid a fcrupulous attention in their mar- 
riages (i 6). It is a fubjeift 00 which no infant*communities are 
exaft. They attended to it when, having fallied from their 
woods, they grew refined by time, ob&nration, and experience. 
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they had made ConqueftSt 
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Prince^ and ^ AUodiality. The Lands of the Fife. The Foun^ 
daiions of the Feudal AJfociation^ the Rife of the Feudal Grant r 
and the Genius <fthe Feudal Sjfienu 



nn HE Remand) corrupted and fervile in every quarter of the 
**- empire* were unable to oppofe the valour and the adivity 
of the Germanic tribes* And* the manners of the conquerors 
and the conquered being efTentially different) and even contra* 
didory^ the cevolution produced in the condition of Europe was^ 
total and decifive (i). It is thence chiefly* hy an attention to the* 
way of thinking which prevailed in their original feats* that the- 

ftate: 
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ftate IS to be inveftigated which the barbarians exhibited on their 
conquefts ; and that the origin and the nature of thofe inftitu- 
tions are to be difcovcred> whith^ overturning in every country 
they invaded, the antient forms of legiflation and goyernmenti 
arofc on their ruins. In the mafterly treatife, accordingly, in 
which Tacitus paintsj vsiih . his ioimitable, pencil, the manners 
of thefe nations, I mud look for (he fbuiiidatipns of. this (iate, 
and thefe inftitutions* 



^ The members of a German nation,' fays this accomplished 
hiftorian, ^ cultivate, by turns, for its ufe, an extent of land cor- 
^ refponding to their number, which is then parcelled out to in- 
^ dividuals in proportion to their dignity : Thefe divifions are 

* the more eafily afcertained, as the plains of Germany are exten- 

* five ; and, though they annually occupy a new piece of 

* ground, they are not exhaufted in territory {2).* 

This pafTage abounds in inftrudion, the moft Important. It 
informs us, that the German had no private property in land, 
and that it was his tribe which allowed him annually for his 
fupport a proportion of territory ; that the property of the land 

was inveded in the tribe, and that the lands dealt out to indivi- 
duals returned to the public, after they had reaped the fruits 
of them ; that, to be entitled to a partition of land from his na- 
tion, was the diftin£tion of a citizen ; and that^ in confequence 

of 
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pf this partitio>n> he heotm^ bound to attend to its defence} and 
to its ^lorj* 

With thefe idea$9 and with this pradicci the Germans made 
conquefts. In conformity, therefore* v?ith their antient man- 
ners, when a fettlement was made in a province of the empire, 
the property of the land belonged to the vidorious nation, and^ 
the brave laid claim to their poflefiions* A trad of ground was 
jnarked out for the fovereign j and, to the inferior orders of mcn> 
4ivifions correfpondiog to their importance were allotted* 

But while, in their original fcat^, fuch partitions were annual, 
it was expedient ths^t they (hould now be invefted in the poflfef- 
ibr. A more enji^rged ideft of property had been gradually un« 
folding itfelf (3) ; and, though it was convenient to, and fuited 
the views of a narrow community, to take back its land, the 
meafure was not practicable in an exfenfive fociety. Nations 
were no longer to fhift their habitations^ The boundaries of 
particular dates were to be refpeded^ The tribe ceafmgto wan« 
der, the individual was alfo to be ftationary. The lot or parti« 
tion now received by him, was to continue in his pofieffion, 
and -to be an objed of his induftry. He was to take root, if I 
may fpeak fo, in a particular fpofc He was to beftow on it his 
affedion ; it was to feed and to enrich him with its produce* 
His family were to feel an intereft in his eftate ; his fons were 
to fucceed to him. Heirs were to fail in the blood of the pro* 

D prietor. 
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prietor. It aflFedled him, that the crown or a flranger fhould 
pofTefs the fubjed of his foils and attentions. The powers of 
fale and donation came to be underftood. The right of holding 
a landed territory with no limitation, and of difpofing of it at 
pleafure, was known and prevailed. 

The advantages of property open themfelves with time. They 
were not obferved by the German in his woods. But, when he 
was no longer the member of a narrow community, and felt his 
unimportance in the extenfive kingdoms which arofe on his con- 
quefts, when other profeflBons were to be exercifed befide that of 
the warriour, his attention turned from the public to himfelf. 
Ideas of interefl: prefied in upon him on every fide. He was 
no longer to ad chiefly from appetite and paflion. He was to 
look forward to diftant profpeds. He was to bufy himfelf for 
advantages which were to arrive flowly, and which were often 
to elude his diligence. He had pafled from the empire of man- 
ners to that of laws. Riches had become a fource of diftindion ; 
and his mind was to be torn with cares, anxiety, and oftenta>- 

tion. 



When we mount up to the origin of cuftoms, we are to be 
ftruck with their fimplicity. The lot or partition to the fove- 
reign was to conftitutc his domains. It was to fupport hrs 
fplendour, to defray the expences of government, and to main- 
tain his houfehold. The lot or partition to the individual was 

to 
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to give rife to allodiaUty. It was the land which vim free ^ which 
was TizmtA propriety^ in contradiftindion to tenure [4^\ and, being 
flill the mark of a citizen, it fubjeded him, as in Germany, to 

the general obligation of taking arms in defence of the commu- 
nity (5). 

% 

f 

But the domains of the fovereign, and the lands of lot or par- 
tition to the people, could not exhauft all the territory of a con« 
queft. They were principal and natural obje&s of attention. 
Yet, after their appointment, there were much extend ve proper- 
ty, and many fair poflfeflions. The antient maxims of the peo- 
ple did not allow them to feize thefe by a precarious occuj^ation* 
Men, who had conneded the property of land with the tribe, 
and not with the individual, could not conceive any title in con- 
fequence of which they might arrogate poflfeffions to humour 
their fancy, or to flatter their pride. Their antient notions con- 
tinued their operation : The community was concerned with 
what no nian could claim. The lands, accordingly, which were 
affigned neither to the fovereign nor to the people, which formr 
ed not the domains of the former, nor the partitions of the lat- 
ter, were the lands of the Aate or the Fiso. And, under this 
appellation, in fad, they are known in the codes of the bar- 
barians (6). 

Of the territories of thi& kind> the king, as reprefenting the 
fiate, was to take the diredion ; and, in the grants and difpofal 

Da of 
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of them, the barbarians were alfo to be aflifted by the ufages t6 
which they had been accuftomed ia their woods. 

A German ftate comprehended a fovereigtt, who afled for the 
intereft of the community, chieftains^ who governed in diflfe* 
rent diftrids, and the mafs of the people. The fovereign and 
the chiefs owed their rank or eftimation, fometimes to their 
birth, but oftener to their meritsw The former was ambitions 
to fupport, with luftre, the honour he fufiained : ThtJ latter were 
iludious to deferve his favour, and to vie with one another. The 
people, as they were ftruck with the qualities of particular chiefs, 
ranged themfelves under their banners, and devoted thetaifelVes 
to their fortunes. It was the great emulatidti of the chiefs tb 
excel in the number and the courage of their rc!(fainers. This 
was the dignity which mod attra£):ed them, and the power they 
courted moft. Thefe were their ornaments iii peace,- and thcif 
defence in war. In the field it was infamous in the chief to* be 
furpafled in valour; it Was infamous in the retainers-' not to d« 
qual the valour of the chief. To guard and tb defend his per- 
fon, and to afcribe to his glory all their gallant aCts, was their 
greateft oath. The chief fought for vii^ory j the retainer for 
the chief {7). 

Thefe connections, and this fubordi nation, followed the bar-- 
baric nations into their fettlements. And here we may perceive 
ihcjoundations of the feudal afTociation.. 

But 
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But land, which was the tie that bound together the mem- 
bers of a feudal kingdom, had no concern in thefe appearances* 
The chief could not confer a landed property on his retaineri 
becaufe land had not yet defcended to individuals. It obeyed, 
however, the order of nations ; and the more pcnverful of the 
Gaulic and German communities had been in the praAice of 
granting, under military Jerviccj proportions of territory to in/eri^ 
or tribes. Communities were antiently the vaflals of commu- 
nities (8). Here then was the effcnce of the feudal grant. 

Accuftomed to this way of thinking, and to thefe inftitutions, 
a German ftate found itfelf in a province of the Romans. The 
fovereign, from gratitude and intereft, was difpofed to court the 
chiefs who were the afTociates of his victories ; and the chiefs 
were not infenfible of their importance. The retainers were 
proud of their prowefs and their fervices ; and the chiefs were 
forward to (how their favour and affedion to men who conftituted 
their flrength. Land had begun to be detached from nationst 
and to be conneAed with individuals. And the conqueft ob- 
tained was in danger from the turbulence of the times, and from 
new invaders; 



The fituation of a German ftate which had acquired a feltle- 
ment, produced thus the neceffity of drawing clofer the connec- 
tion of the fovereign and the chiefs, and of the chiefs and the- 
people. Its antient ufages concurring with this fituation, point- 
ed 



30 A VIEW OF SOCIETY 

ed out the condud to be purfucd. The lands of the fife were 
the medium which was to operate the purpofe that was fo ne« 
ceflary* The fovereign took the diredion of thefe ; hence pof- 
feffions flowed to the chiefs, under the burden of prefenting 
themfelves in arms at the call of the fovereign j hence the chiefs 
dealt out lands to their retainers, under the like injunction of 
continuing to them their aid (9) ; and thus a political fyftem was 
founded, which was to ad in fociety with infinite efficacy. 

Of this fyflem the intention and the fpirit were national de« 
fencei and doroeftic independence. While it called out the in-« 
' habitant and the citizen to defend his property and to fecure his 
tranquillity, it oppofed barriers to defpotifm. Growing out of 
liberty, it was to promote the freedom of the fubjed. The 
power of the fovereign was checked by the chiefs, who were to 
form a regular order of nobility ; apd the ariftocracy, or the 
power of the chiefs, was repreffed by the retainers and vaffalSf 
who, conftituting their greatnefs, were to attrad their attention. 
The chief, who oppreflfed his retainers, was to deftroy his own 
importance. It>was their number and their attachment, which 
made him formidable to his prince and to his equals. 

In this manner, I would account for the origin of the domains 
of the fovereign, and of allodiality ; for that of fiefs (10); and 
for the genius they difplayed in their earlieft condition. And 
this (hort dedudion may be fufficient to exhibit a general idea of 
the ftate of land among the barbaric tribes on their conquefts. 

SEC- 
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SECTION IL 



Of the Property of the Women. The Dower ^ the Morgengabe^ 
and the Marriage^portion. The Commumcation to the Women 
of the Powers ofSucceJ/ion and Inheritance. The advancement 
of Manners. 



HAVING diftinguifhed the property of the men, it U fit 
I (hould treat that of the women. I have obferved, thatf 
among the antient Germans, and the cafe, it is to be prefumed, 
is iimilar in every rude community, the property of the land 
was invefted in the tribe or nation. His proportion of corn was 
allotted to the individual by the magiftrate, and oorrefponded to 
the number of his family, the degrees of his merit,, and the im^ 
portance of his fervice. He derived, accordingly, no fource of 
influence from the property of land. His chief, and almoft only 
riches, confifted in cattle (i); and, in thofe rude and remote 
times, the more powerful fupported their hofpitality and magni- 
ficence by war and violence. They colledled their retainers^ 
and committed jncurfion and plunder upon neighbouring na- 
tions ; and their ftates difcouraged not a pradice which was fa- 
vourable to the military virtues. 

la 
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In this fituation» it is obviouSt that no property could be pof- 
fefied by the women (2). They had neither land nor cattle, and 

could demand no (hare of tt\e booty procured by robbery and 

« 

depredation. While they remained in their virgin ftate, they 
continued, therefore, in the families of which they were defcend- 
ed (3) ; ai^d, when they paflfed, by marriage, into other families, 
their bufbands became bout^d to attend to and to provide for them. 
Hence the cuftc^m recorded by Tacitus : * JPotem non uxor ma- 
^ rito, fed uxori maritus offert/ On the death of the hufband, 
the wife received thia provifion ; and, it was the objed of it to 
render her alike independent of the houfe fhe had left, and of 
that into which fht had entered (4), 

This provifion confifted, doubtlefs, of goods ; and, even in 
this form, it is to be conceived, it dtfcovered itfelf after the Ger- 
manic conquefts. When time, however, refinement, and necef- 
fity, had taught the barbarians the ufes of wealth, and indivi- 
duals were proud of acquifitions in land, it afiumed more enlar-* 
ged appearances ; and property opening to the women, they 
acquired a fource of confideration which they had not formerly 
known, and which was about to produce confequences of no lefs 
moment to themfelves than to fociety. 

The dos or doiver came to confift in money and in land. It 
was to arife out of a perfonal eftate, out of allodial property, or 
out of fiefs* With the widow, it remained during her life, and 

oa 
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on her death it pafied to the heirs of her huiband. In general* 

■ 

it was regulated by his deed. In fome places it was governed by 
cuilom. It was fometimes conftituted by ceremonies, which grew 
out of the particular fituatlon of parties (5) ; and, when no pri- 
vate ad had taken place, where no cuftom diredled, and where 
no peculiarity of fituation prevailed, it was fixed and afcertained 
by eftabliflied and ftatutory laws- (6). 

Nor was it a dower only, that the hufband beftowed on the 
wife. ' The morning after his nuptials, he made her a prefent, 
which was valuable in proportion to his generofity and wealth, 
Thi^ acquifition is known by the appellation of tnorgengabe (7) ; 
and, polTeffing it in full property, (he could convey it away du« 
ring her life, allow it to pafs to her heirs, or difpofe of it by a 
deed, to take eflPed after death (8). 

The experience of the ufes of property was to produce a folici- 
tude to pofTefs it. While the doiver and the tnorgengabe gave 
diftin£tion to the wife, the daughter was to know the neceflSty 
of acquifitions, and to wifh for them. The parent was to encou- 

__ I 

rage her hopes, and to gratify his affedions. He was to make 
her ftate correfpond to his riches and his dignity. The refining 
intercourfe, and the rifing luxuries of fociety, were to demand 
this attention. A portion was to go from the bride to the huf- 
band. The perfonal fortune, to which the daughter had been a 

ftranger in the days of Tacitus, made its appearance. And 

E wealth 
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wealth in the female fex, joining itfelf to beauty and wit^ con* 
tributed to fupport and extend their dominion. 

The cuftom, in faft) of giving portions to the women^ is to 
be traced to an early period in the laws [of the Germanic and 
Celtic nations (9). The prefent, fimple and flight in its origin, 
grew complicated and extenfive. It kept pace with luxury and 
opulence. The donvcr^ which before was chiefly direded by the 
will of the hufl^and, became now a formal matter of treaty and 
agreement. The bride had a title to flipulate her claims. The 
riches flie brought, and her rank, were duly confidered ; and a 
provifion in proportion to both were allotted (10). 

The portion of the daughter, like the dower and the morgen^ 
gabe of the wife, was originally to conflft of goods, and then of 
money. It was afterwards to confift of land. But, when the 
father was firll to beflow land on the daughter, it is to be un-> 
derftood, that it was a part of his property, which was free or 
allodial. Fiefs, in their commencement, could not be enjoyed 
by the women. The a£tual fervice of the ftiield was required 
from the vaflal. To admit them to allodiality, was even a 
deviation from the fpirit of the antient cuftoms of the barbari- 
ans ; and, it was only in the evolution of the rights of proper- 
ty, that they were permitted to acquire it. h propriety then, 
or an allodial poflefllon, might come to them by donation or by 
teftament. But, by the rules of regular fucceflion, it was to go 

to 
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to the fona ; and, according to law, they were only to inherit* 
when there were to be no fons, or when the fons were to 
fail(ii]. The communication, however, of thefe privileges 
was a powerful addition to their importance, and was to lead to 
advantages ftill greater. 

The capacity to receive allodiality by grant, by gift, by te- 
ftamentary deftination, and to enter to it by fucceffion, in the 
event of the want of male heirs, or after their demife, introdu- 
ced and foftered the idea of their admiffion to fiefs. As the ori-^ 
ginal rudenefs of the barbaric nations yielded to fuccelfive im- 
provements, as manners foftened, and the arts of peace were 
cultivated, the propenfity to add to their eroolumfcnt, and to 
contribute to their pleafure, grew flronger. If they could not 
march to the field, and charge an enemy at the head of their 
vaflals, they might perform thefe offices by fubftitution. An 
approved warriour might difcharge, for the female poflelFor of a 

fief, the military duties to which it vras fubjeft. A right to 
fucceed to feudality was, by degrees, acknowledged in the fex ; 
and, when invefted in the grant, they were to exert all its civil 
rights. Though they deputed its military command, they could 
fuftain its honours and prerogatives. They were to hold courts, 

and exercift jurifiiiSion in ordinary fiefs ; and, while they at- 
tended to thefe cares in noble ones, they were alfo to aflemble 
with the peers, in the great aiTemblies of the flate in every coun- 
try of Europe, to deliberate, to vote, and to judge. Neither the 

E2 military 
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military fervice incident to every fief, nor the obligation of at-* 
tending the aflembly of the peers or the council of the nation 
incident to fiefs, which were noble, could prevent the advancing 
condition of the women. The imbecillity of their nature, which 
gives a ftrength to all their other attractions, made them fulfil- 
the firft duty by delegation : The laft they were long to perform 
in perfon (12). 

From the moment that fettlements were made in the territo- 
ries of Rome, the women were to improve in advantages. The 
fubordinations of rank, which before had been chiefly difcrimi- 
nated by merit, were now marked more palpably by riches and 
property. Modes of a diftant and refpediful demeanour were 
invented. New fentiments of dignity and meannefs became 
known. Difplays of elegance and luxury took place. The ex- 
tent and order of efiablifhed kingdoms rendered men more do« 
medic. * Lefs engaged with the public, the female fex engrofled 
more flrongly their regard and notice. They approached them 
with greater reverence j they courted them with an afiiduity 
that was more tender and anxious. The women, in their turn« 
learned to be more vain, more gay, and more alluring. They 
grew iludious to pleafe and to conquer. They loft fomewhat 
of th? intrepidity and fiercenefs which before were charaderiftic 
of them. They were to afi^ed a delicacy, and even a weafcnefs# 
Their education was to be an obje£t of greater attention and care* 
A finer fenfe of beauty was to arife. They were to abandon all 

employments 
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employments which hurt the fliape and deform the body. They 
were to exert a fancy in drefs and in ornament ( 1 3): They 
were to be more fecluded from obfervation. A greater play was 
to be given to fenti^nent and anticipation. Greater referve was 
to accompany the commerce of the fexes. Modefty .was to take 
the alarm fooner( 14). Gallantry, in all its fafhions, and in all 
its charms, was to unfold itlelfl^ 

Butf before I can exprefs^ with, precifion, ^e confideration^ 
they attained, and perceive, with diftindnefs, the fplendour which ^ 
the feudal aflbciation was to throw around them, I muft look 
for the extenfion of fiefs, and for the fources of chivalry. Fiefs 
and chivalry were mutually to adi upon one another. The feu- 
dal aflbciation was to dire£t and to fofter chivalry ; and, from 
chivalry, it was to receive a fupport or luftre. They were plants 
which were deftined to take root about the fame period, and to 
fympathife in their growth, and in their decline. The feeds of 
them had been gathered by the barbarian in his woods ; and, to 
whatever foil or climate his fortune was to carry him, there he 
was to fcatter them with profufion. 
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SECTION nr. 



The Grandeur confequent on Property^ and the Power of the 
Nobles. The Prerogative of private War^ and its deftru^ivc 
Tendency. The Converjion of AUodiality into Tenure. The Ex-- 
tenfton and Univerfality of Fiefs, 



T3R0UD with vidory, with richesi and with independencCf 

•*■ the conquerors of the Romans feparated to enjoy their 
pofleflions and their grandeur. The chiefs continued) as of old^ 
to poffefs a military authority and a civil jurirdidion(i). The 
prerogatives, which before they had arrogated as due to their 
merit, they now enjoyed as the holders of' fiefs. In war they 
commanded their vaflals and retainers, and tlyy judged of their 
difputes in times of peace. The inhabitants of their territories 
were foldiers and fubje^s. Their caftles and houfehold bore a 
refemblance to the palace, and the eftablifliment of the fovereign. 
They had their officers and their courts of juftice; and they ex- 
ercifed the powers of puniihmenr and mercy (2). They even 
continued to exert the privilege of making war of their private 
authority ; and the fovereigns of Europe could behold fubjefks 
in arms, who infringed not their allegiance to the ftate (g). 

This 
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This right of fpreading, with iinpunit7, ^^^ tumults of war> 
operated as the leading fource of the diforders of the middle 
agesy and marks expreffively their condition and manners. It 
demands, of confequence, an attention which I muft refufe^ at 
prefent, to the other prerogatives of nobility ; and, in order to 
difcover its origin, I muft glance at the beginnings c^ criminal 
jurifprudence. 

In the early ages of fociety, the individual depends for pro- 
tection on himfelf. There is no tribunal to which he can ap- 
peal for redrefs. He retaliates, with his own arm, the infult he 
has fuffered ; and, if he is unable, of himfelf, to complete his 
revenge, he engages his friends to affift him (4). Confederacies 
are formed for attache and for defence (5), and the members 
compofing them are animated with the fame pafiions. In this 
perturbed (late of mankind, the puniflimcut of the offender is 
difproportioned to his crime. Men, frantic with rage, are un- 
acquainted with pity or with reafon. The mod barbarous ac- 
tions, and the moft cruel dilbrder, are perpetrated and prevail. 
It is perceived, that the intereft of the community is injured. 
Yet the right of revenge, fo dangerous in the hand of the indi- 
vidual, cannot, without injuftice, be torn from him. It is equi- 
table that he be fatisfied for the wrongs he has endured ; but it 
is no lefs equitable, that the public do not fuffer by his violence. 
He is allowed, accordingly, to gratify his refentment, but 
through the power of the magiftrate, who, while he feels for 

the 
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the injuries he has received^ can alfo look mrith cotnpaffica to 
the criminal (6). 

It is notf however, to be imagined, that this improvement 
takes place at once, and that every individual is, in the fame 
moment, made to relinquifh the exercifeof his right of revenge* 
In rude times, the chief diftindion among men arifes from their 
perfonal qualities. Force of body, and vigour of mind, procure 
then to their pofleflbrs the greateft attention and refpe£L A 
diftinguiflied warriour, or a chief, muft be treated very different- 
ly from the vulgar ; and, though the exercife of private revenge 
is to be raviftied from the herd of the community, it is yet to 
continue in the jurifdiftion of the great and the powerful. What 
is pofTefTcd by a few, grows in time a mark of honour, and a 
privilege of nobility (7). 

Among the Germans, in the days of Tacitus, the exercife 
of the right of revenge had paiTed, in a great meafure, from the 
multitude. It remained, notwithflanding, with the chiefs ; and 
they were not, on their conquefts, in a difpofition to renounce fo 
fplendid a diftindion. They enjoyed, as a prerogative, the ex- 
ercife of a right, which is deftrudive to order and fociety ; and, 
in times when the art of legiflation and government was only 
approaching to perfedion, their claims were acknowledged. 
The freedom of revenge, at firft unlimited, was confined ; and 

the barons made war of their private authority (8). 

It 
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It 18 thus that this prerogative arofc which filled Europe with 
confufion. Nobles, haughty and independent, did not think of 
accepting a fine as a compenfation for an infult, and fubmitted 
not their difputes to a judge. They brought them to the deci- 
iion of the fword ; and^ their vaflfals and retainers, entering into 
their fentiments and feelings, partook of their glory and difgrace. 
They were rivals whom nothing could unite, but the enemies of 
the date, or the encroachments of the fovereign. To reprefs 
thefe they coidd aft with cordiality. But, in their ufual carriage 
to one another, they were fuUen, jealous, and proud ; and, it 
Was their chief employment to vie in dil'plays of maghificencey^ 
or to try their (irength ia hoftility.^ 

Intheftate of tumult, bloodfhed, and appreffion, produced by 
the exercife of the prerogative of private war, a mod important 
diftindlion was effected between the holders of fiefs, and the 
poflefibrs of property. While, in the imperfedion of govern- 
ment, the maglftrate could not extend his power with equal force 
over all the orders of men in the fjciety; while the weak were 
expofed to the i-nluhs and the paffions of the ftrong ; while nobles, 
haughty and independfent, could legally prafecute their refentments 
with the fword, revenge their wrongs, and gratify their avarice 
and ctuelty, the holders of fiefs enjoyed a fupre.ne advantage 
over allodial proprietors, A Lord and his retainers, conneded 
together in dn intimate alliance, following the fame ftandard, . 
and adopting the fame paffions, could adt with concert and effi-- 

E cacy.. 
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cacy. But allodial proprietors were altogether difqualified to de- 
fend themfclves. Being diftant anddjfengaged) they could form 
and fupport no continued or powerful confederacy ; and the 
laws, in fa£t, did not permit them to enter into faftions and ho- 
ftihties. The violence of. the times created an abfurdity. It 
gave to gifts under fervice, and revertible to the grantor, a value 
fuperior to lands which were held in full property , and at the 
difpofal of the poffeflbr. It made neceflary the converfion of 
propriety into tenure. 

Nor was this the onty confideration which had weight with 
the pofleflbrs of property. In every monarchy, but in one more 
particularly that is governed by feudal ideas, rank and pre-emi- 
nence attrad chiefly the attention, and excite the ambition of in- 
dividuals. The king being the fountain of honour, and diftinc- 
tions flowing from his favour, the ranks of men were nicely ad- 
jufted ; and, in proportion as they approached to his perfon, 
they exaded and received refpeft. From this principle it natu- 
rally proceeded, that allodial proprietors were treated with con- 
tempt. Holding by no tenure, and occupying no place in the 
feudal arrangements, they could not draw obfervation. Their 
pride was alarmed, and they wiflied for the refped and the fe- 
curity of vaflals. 

Princes, bent on the extenfion of fiefs, difcouraged thefe pro- 
prietors. Their ambition, their abilities, and their prerogatives, 

furnifhed 
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furniflied them with the greateft influence ; and they employed 
it to give univerfality to a fyflemy which was calculated to fup- 
port the royal dignity and the national importance. Compo« 
(itions for offences inferior to thofe which ^ere allowed to a. 
vaffal, were deemed fuflScient for the proprietors of allodiality. 
In the courts of juftice they felt the difadvantages of their con- 
dition. Mortified with regal negled^ without fufficient protec- 
tion from the laws» expofed to the capricious infolence and the 
de(lru£l:ive ravages of the great> difgufted with rudenefs, con- 
tempt, and indignity, they were driven into the circle of 
fiefs. They courted the privileges and the protection whicb 
were enjoyed by vafTals. They fubmitted their eftates to tenurcr 
feledting to themfelves a fuperior the moft agreeable, granting to 
him their lands, and receiving them back from him as a feudal 
donation (9). 

In this diredion of affairs, the extenfion of the feudal inftitu*- 
tions was unavoidable. The landed property was every where- 
changed into feudality. The empire of fiefs was univerfaU 
Even land, the great fource and medium of tenure, was to be in- 
fufficient for the multitude of thofe, who were preffed to be vaf- 
fals, by their wants and feeblfenefs, and who were invited to be 
fo by the great, in the wildnefs of their contentions, and amidft 
the enormity and mifrule created by the exercife of private war*. 
Every matter that was an objeft of profit, of pleafure, of ufe, or 
of commerce, was to become the foundation of a fief. The right 
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'of judging the delids committed in a foreft,.the right of the 

chafe or of hunting in a certain diftrid^ the tax on public roadS) 
the privilege of efcorting merchants to a fair or a markets offices 
of truft and of jufiice> the fwarms of bees in a woody territory^ 
the profits of a milU the fifhing in a water, the allottment of a 
penfion, and other rights and poiTeffions in ftili "Slider deviaticm 
from the original grounds or dbdrines of feudality, were to be 
held as fiefs ( I o). The imagination was exhaufted to invent 
new methods of infeudation. None could be too romantic or 
whimfical, while ftrength or importance was derived from them 
to the grantors. The holders or vaifals were bound to military 
fervice, and fubjedt to obligations ; and the chief and the emi- 
nent, in confequence of this policy, extended, fupported, and 
maintained their public magnificence, their private confideration^ 

and the ruinous conflids and animofities in which they were 
involved by the paifions of others, and their own. 
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SECTION IV. 



Arms^ Gallantry^ Oful Devotion. The origin of Knighthood and 
the Judicial Combat^ of Torneaments and Blazonry. The Sour-* 
cei of Chivalry. 



WHEN the inhabitants of Germany fallied from their 
woodS) and made conquefts, the change of condition 
they experienced produced a change in their manners. Nar- 
row communities grew into extenfive kingdoms, and petty prin- 
ces, and temporary leaders, were exalted into monarchs. The i- 
deas, however, they had formerly entertained, and the cuftoms 
with which they had been familiar, were neither forgotten nor 
negleAed. The modes of thought and of adion which had been 
difplayed in their original feats, advanced with them into the 
territories of Rome^ continued their operation and power in this 
new fituation, and created that uniformity of appearance which 
Europe every where exhibited. Their influence on the forms 
of government and polity which arofe, was decifive and exten- 
five ; and, it was not lefs efficacious and powerful on thofe in- 
ferior circumftances which join to conftitute the fyftem of maa« 

ners, 
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ners, and to produce the complexion ^nd features that di(lingui(b 
ages and nations. 

The inclination for war entertained by the Germanic ftates^ 
the refped and importance in which they held their women, and 
the fentiments they had conceived of religion, did not forfake 
them when they had conquered. To excel in war was ftill their 
ruling ambition, and ufages were (lill connedied with arms. To 
the fex they ftill looked with afFedion and courtefy. And their 
theology was even to operate in its fpirit, after its forms were 
decayed, and after Chriftianity was eftabliflied. Arms, gallan- 
try, and devotion, were to aft with uncommon force ; and, to the 
forefts of Germany, we mufl; trace thofe romantic inftitutionsi 
which filled Europe with renown, and with fplendour ; which, 
mingling religion with war, and piety with love, raifed up fo- 
many warriours to contend for the palm of valour and the prize, 
of beauty.. 

The paflion for arms among the Germanic fiates was carried 
to extremity. It was amidft fcenes of death and peril that the 
young were educated : It was by valour and feats of prowef& 
that the ambitious fignalized their manhood. All the honours 
they knew were allotted to the brave. The fword opened the- 
path to glory. It was in the field that the ingenuous and the 
noble flattered moft their pride, and acquired an afcendancy.. 
The flrength of their bodies,, and the vigour of their counfels, 

furrounded: 
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furrounded thetn with warriours» and lifted them to com- 
mand ( I )• 

But, among thefe nations, when the individual felt the call 
of valour, and wlftied to try his ftrength ag^inft an enemy, he 
could not of his own authority take the lance and the javelin. 
The admiflion of their youth to the privilege of bearing arms, 
was a matter of too much importance to be left to chance or their 
own choice. A form was invented by which they were advan- 
ced to that honour. 



The council of the diftrld, or of the capton to which 
the candidate belonged, was aflembled. His age and his qua- 
lifications were inquired into ; and, if he was deemed wor- 
thy of being admitted to the privileges of a foldier, a chief- 
tain, his father, or one of his kindred, adorned him with the 
fhield and the lance. In confequence of this folemnity, he pre- 
pared to diftinguilh himfelf ; his mind opened to the cares of the 
public ; and the domeftic concerns, or the offices of the family 
from which he had fprung, were no longer the objects of his at- 
tention (2). 

To this ceremony, fo fimple and fo interefting, the inftitution 
of knighthood is indebted for its rife. The adorning the indivi- 
dual with arms, continued for ages to chara£terife his advance- 
ment to this dignity. And this rite was performed to him by 
his fovereigUi his lord> or fome approved warriour* In confor- 
mity, 
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mity, alfo, to the manners which produced this inftitution, it is 
to be obferved, that even the fons of a king prefumed not to ap- 
proach his perfon before their admiflion to its privileges ; and 
the nobility ke^T their defcendants at an equal diilance. It was 

the road, as of old, to diftin£tion and honour. Without the ad- 
vancement to it, the moft illullrious birth gave no title to perfo» 

nal rank (3). ' 

Their appetite for war, and their predatory life, taught the 
Germans to fancy that the gods were on the fide of the valiant. 
Force appeared to them to be juftice, and weakncfs to be 
crime (4). When they would divine the fate of .an important 
war, they feledted a captive of the nation with whom they were 
at variance, and oppofed to him a warriour out of their own 
number. To each champion they prcfented the arms of his 
country ; and, according as the vidlory fell to the one or the o-- 
ther, they prognofticatcd their triumph or defeat. Religion in- 
terfered with arms and with valour ; and the party who prevailed, 
could plead in his favour the interpofition of the deity. Whea 
an individual was called before the magiftrate, and charged with 
an oflFence, if the evidence was not clear, he might challenge his 
accufer. The judge ordered them to prepare for battle, made a 
fignal for the onfet, and gave his award for the victor (j). 

Nor was it only when his intereft and property were at ftakc^ 
that the German had recourfc to his fword.. He could bear no 

ftaiix. 
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fiaiQ on his perfonal charader. To treat him with indignity or 
difdaiiii was to offend him mortally. An affront of this kind 
covered him with infamy, if he forgave it (6). The blood of his 
adverfary could alone wipe it away ; and he called upon him to 
vindicate his charge, or to perifh. 

In thefe proceedings, we perceive the fource a£ the Judicial 
cambatj which fpread fo univerfally over Europe, and which is 
not only to be confidered as a precaution of civil polity, but as 
an inftitution of honour (7). 

Thefe nations, fo enamoured of valour, and fo devoted to 
arms, courted dangers even in paftime, and fported with blood. 

They had fhows or entertainments, in which the points of the 
lance and the fword urged the young and the valiant to feats of a 
defperate agility and boldnefs ; and in which they learned to con- 
firm the vigour of their minds, and the force of their bodies. 
Perfeverance gave them expertnefs, expertnefs grace, and the 
applaufe of the furrounding multitude was the envied recom- 
penfe of their audacious temerity (8J. 

Thefe violent and military exercifes followed them into the 
countries they fubdued, and gave a beginning to the joufis and 
tomeaments^ which were celebrated with fo unbounded a rage, 
which the civil power was fo often to forbid, and the church fo 

G loudly 
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on the banks of the Rhine and the Danube^ filled the coward 
with the bittereft forrow, and ftained him with the moft indelible 
infamy. It was their praife which communicated to the brave 
the livelieft joy and the moft lafting reputation. Hiy fays Taci« 
tusy cuique faniiijffimi teftes^ hi maximi laudatorcs (i 5). 

Thefe notions did not perifh when the Germans had made 
conquefts. The change of air, and of fituation, did not enfeeble 
this fpirit. The women were ftill the judges of perfonal merit ; 
and, to fome diftingui(hed female, did the valorous knight afcribe 
the glory of his atchievements. Her fmile and approbation, he 
confidered as the moft precious recompenfe; and, to obtaia 
them, he plunged into dangers, and covered himfelf with duft 
and with blood. Ah! fi nut Dame me voyoit ! exclaimed the 
knight when performing a feat of valour (16). 

Nor were arms and the attachment to women the only fea<- 
tures of importance in the character of the German. Religion, 
which, in every age and in every nation, gives rife to fo many 
cuftoms, mingled itfelf in all his tranfadions. He adored an in- 
vifiblc being, to whom he afcribed infinite knowledge, juftice, and 
power (i 7). To profit by his knowledge, he applied to divina- 
tion (i 8) ; to draw advantage from his juftice, he made appeals 
to his judgment (19); and to acquire, in fome degree, his power^ 
he had recourfe to incantation and magic (20). The elements 
and the vifible parts of nature^ he conceived^ at the fame time, 

to 
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to be the refidence of fubordinate divinitiess who, though the 
inihuments only of the agency of the fupreme intelligence, had 
a great fuperiority over men, and were entitled to their attention 
and reverence (21)* Every tree and every fountain had its ge« 
nius ; the air, the woods, the water, had their fpirits. When he 
made a ftep, or looked around him, he felt an impulfe of awe 
and of devotion. His anxiety, his amazement, his curiofity^ 
his hope, and his terror, were every moment excited. , The moft 
ample fcope was afforded by this theology for the marvellous. 
Every thing, common as well as lingular, was imputed to fuper-^ 
natural agents. Elves, fairies, fprights, magicians, dwarfs, in« 
chanters, and giants, arofe (22). But, while the lefTer divinities 
of thefe nations attraded notice, it was to the fupreme intelligencet 
that the moft fincere and the moft flattering worfhip was direded; 
and this god, amidft the general cares which employed him, found 
leifure to attend more particularly to war, and valued his votary 
in proportion to his courage. Thus religion and love came 
to inflame, and not to foften the ferocity of the German. His 
fword gained to him the affection of his miftrefs, and conciliated 

the favour of his deity; The laft was even fond of obeying the 
call of the valiant; he appeared to them^ in battle, and fought 
by their tide (23). Devotion, of confequence, was not lefs me- 
ritorious than love or than valour (24). Chriftianity did not ai- 
bolifti this ufage. It defcended to the middle ages. And, to love 
God and the ladies^ was the firft leftpn of chitV^alry (25). 



But, 
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But, though armS} gallantry^ and devotion, produced the iA« 
flitutions of chivalry, and formed its mannersi it ts not to be 
fancied, that they operated thefe €d^e€ts in a moment ; and that, 
immediately on the fettlemento of the barbarians, this fabric waa 
ereded. The conquerors of Rome continued to feel and to prac« 
tife in its provinces, the inftin&s, the palfions, and the uiages 
to which they had been accuftomed in their original feats. They 
were to be adive and ftrenuous, without perceiving the lengths 
to which they would be carried. They were to boild, without 
knowing it, a moft magnificent ftrudhire. Out of the impuHc 
of their paffions, the inftitutions of chivalry were gradually to 
form themfelvee. The paflion for arms, the fpirit of gallantry, 
and of devotion, which fo many writers pronounce to be the 
genuine oflFspring of thefe wild aSFedkations, were in faft their 
fource ; and it happened, by a natural coniequence, that, for a 
time, the ceremonies and the ufages produced by them, encou* . 
raged their importance, atkl added to their ftrength. The fteps 
which marked their progrefs, ferved to fofter their fpirit ; and, 
to the manners of ages, which we too often defpife as rude and 
ignoble, not to political reflexion or legiflative wifdom, is that 
fyftem to be afcribed, which was to a€t fo long and fo powerful- 
ly in fociety, and to produce infinite advantage and infinite cala«* 
mity* 

It is to thofe only who apply to tude focieties the ideas of a 
cultivated aera, that the inftitutions of chivalry feem the produce 

tion 
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tlon of an enlightened policy. They remember not the inexpe- 
rience of dark ageS) and the attachment of nations to their an- 
tient ufages. They confider not, that if an individual, in fuch 
times, were to arife of a capacity to frame fchemes of legiflation 
and government, he could not reduce them to execution. He 
could not mould the conceptions of dates to correfpond to his 
own. It i» from no pre-coaceived plan,, but from circumftances 
which exift in real life and affairs, that legiflators and politicians 
acquire an afcendency among men. It was the adual condition 
of their times, not projeds fuggefted by philofophy and fpecula- 
tion, that direded the coadu^ of Lycurgus aad Solon^ 
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SECTION V. 



The in/iituticms of Chivalry^ the Pre-eminence of Women^ Po^ 
littnefsy and the Point of Honour. 



FR O M the ilate of the feudal nohles^ and the exertion of 
the right of private war, it refulted, that the lower orders 
of men were courted and attended to in an uncommon degree* 
The military retainers of a noble, and the inhabitants of his 

lands, conftituted his power ; and it was not his interefl: to ne« 
gled men who might oflFer their fervice to an enemy. They 
fhared in his property and greatnefs, were flattered with his 
countenance, and formed the bulwark which fupported him. 
His own fons, thofe of his vafTals and tenants, and the ambi- 
tious youth whom his renown attracted from a diftance, learned 
under his diredion the art of war, fought his battleS) and en- 
titled themfelves to the honours of chivalry. 

Every defcendant of a gentleman, or every free-born perfoUf 
had a capacity to bear arm s, and to afpire to knighthood : And 

a long train of fervices prepared him to receive it. From his 

earlieft 
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«arlieft years he attended the court, and rofided in the caftle of 
his lord ; and in this fchool he acquired ail the knightly virtues. 
The emulation of his equals, the example and admonitions of 
his chief} and the company of the ladies, from whofe number he 
was to fele£t the accompUQied fair one, to whom he was to a- 
fcribe all his fentiments and his actions, inflamed in him the 
paffion for war^ infufed into his mind a zeal for religion, and in- 
firuded him in all the arts of a refpeftful gallantry. From the 

performance of domeftic duties, which were the firft that em- 
ployed his attention, he was called to the management of horfes 
and of armour ( I ). He then entered into greater familiarity 
with his lord, and accompanied him in all his hazardous expedi-i 
tions. He became accuftomed to perils and to toils ; he acqui- 
red, by degrees, the whole fcience of attack and of defence ; and, 
when his hard apprenticefhip was over, he aded himfelf as a 

knight, ami iibught and wiihed for ftill feverer trials to exercife 
hjis ambition [%]. 

To adora him wtih arois, was originally, as I remarked, the 
iimplt ceremonial which inverted the warriour with knighthood. 
JBot greater pomp and. folemnity came to exprefs his advance- 
ment to this digoity. Its importaoce bad grown with time ; th^ 
feudal iniiiiuticma had foftered a taite for fplendour ; and the 
Clirirtian cicfgy, who fuccecded to the privileges of the Germa- 
sk priefts, improving on their ambition, made religion interfere 
in Its forms (3 }«. 

H. The 
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The candidate prefented himfelf in a church, where he con- 
fefled his fins, and declared his repentance and remorfe. Abfo- 
lution was then given him, and he paffed the night in watching 
and pious meditation. In the morning he heard mafs, and, ap- 
proaching the ahar, placed his fword upon it, which was return- 
ed to him, with benedictions, by the hands of the pricft. The 
eucharift was next adminiftered to him ; and, having been bath- 
ed, to exprefs the purity which was neceflary for the ftate into 
which he was to enter, he was dreffed in rich robes, and his fpurs ' 
and his fword were put on. He then appeared before his fove- 
reign or his chief, and, receiving a blow upon the neck, was 
dubbed a knight. This parade, courtly as well as facred> was 
concluded with feafting and merriment (4). 

The fplendour, however, which accompanied the exaltation 
to knighthood, was proportioned to the wealth and the birth of 
the candidate. The fame prodigal oftentation and pundilious 
grandeur, attended not the inveftiture of an inferior perfon, and 
the defceadant of a feudal lord. The rich and the great difpUy- 
ed, on thefe occafions, their magnificence, their ingenuity, and 
their tafie (5). To furnifh an aid, accordingly, to make his eld- 
eft fon a knight, was one of the benevolences which were due to 
a feudal proprietor from his vaflals ; and, during the prevalence . 
and purity of the Gothic manners, no contribution was paid with 
'greater chearfulnefs. But while, in times of feftival and peace, 
the admiifion to this honour was thus (lately and ambitious, a 

gentle 
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gentle ftroke with a fword was fufficient) during war, to intitle^ 
to its privileges ; and, in this form, in the day of a battle, or in 
the hour of viftory, it was ufual to beftow it, in order to re- 
ward the valiant, and to encourage prowefs (6j. 

When the warriour was promoted to knighthood, the com- 
pany and tables of the fovcreign and the nobles were open to 
him ; and in times, when perfonal qualities were the great four- 
ces of renown and merit, no diftindion was more confiderable 
or important. It was permitted to him to wear gold, fur, and 
filk, and to furpafs in the richnefs of his drefs and arms. And, 
while his external appearance marked him out from inferior 
men, he was diftinguilhed in his own order by his en{igns-ar<- 
morial, and the peculiarities of his blazonry (7). He had cer«^ 
tain privileges in hunting ; in executions for debt, it was not 
kwful to take his horfe and armour (8); and in the courts: 
of law, fines beyond the ufual proportion were awarded to 
compenfate his wrongs. When a prifoner, and in the power 
of a conqueror, his rank preferved him from an unwor- 
thy or ignominious treatment. His word or promife might 
be relied upon with the firmeft affurance. Fetters and chains 
were only fit for the ignoble. When the chief, or the baron to 
whom he was more particularly attached, required not his aid, 
he might enter into the lervice of another ni after. Penfions and 
prcfents rewarded his proweis; and he was enriched by the 
{bare he received in the ipoils of an enemy, and by the rani'oma^ 
of his captives (9). His ufual appearance in the field was on 

H 2 . horfe- 
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^^orfcback (lo), attended by an efquire.; and, if his wealth (b 
increafed, that he could afford to have knights in his train, his 
fovercign allowed him* the ufe of a banner or aftandardlike the 

barons, and, like them, he exerciled a civil a$ well as a military 

jurifdidion (i i). 

Nor did his death terminate the honours which were paid ta 
him. The folemnity and ceremonies of his funeral, expreffed 
his merits and the public regrets* A monument was ere(f%ed to 
hrm, and the ornaments whh which it was embellilhed, fuitlng 
his adions and hiftory, infpired his pofterity with a generous e« 
mulation. The fword which he had carried to battle, the ihield 
which had defended his body, and the other articles of his drefs 
and armour, became the objeAs of refpeft and veneration. The 
moft illuftrious perfons courted their pofleflicui) and churches 
were often efteemed the only proper repofuories of thefe attend* 
ants of his viAories and valour (12). 

Splendid with knighthood, of which the honour was fo great 
as to give dignity even to kings and to princes, the generous 
and the afpiring were received in every quarter with attention and 
civility. The gates of every palace, and of every caftle, were 
thrown open to them ; and, in the fociety of the fair, the brave re- 
lieved the fe verities of war, and fed their paflion for arms. 
Though it was the ftudy of the knight to confult the defence 
and the glory of the fiate, and to add to the (Ifength and the repu« 

tation 



\ 



IN EUROPE, 6i 

tation of his chief, yet the praife of liis miftrefs was the fpring 
of his valour, and the fource of his adivity. It was for her that 
he fought and conquered. To her all his trophies were confe- 
crated. Her eye lighted up in his bofom the fire of ambition* 
His enterprife, his courage, his fplendour, his renown, proclaicn* 
ed the power and the fame of her perfedions. 

The women failed not to feel their dominion. The dignity 
of rank and its proprieties, the pride of riches, the rivalfhip of 
beauty, unfolded their excellence and charms. Their natural 
modefty, the fanftity of marriage, the value of chaftity, impro- 
ved with time and with Chriftianity. The refpefiful iritcrcourfc 
they held with the knights, the adoration paid to them, the 
torheamcnts at which they prcfidcd ( 1 3), the virtues they infpi- 
red, the exploits atchieved to their honour, concurred to promote 
their elevation and luftre. To their enamoured votaries they 
feemed to be divinities ; and toils, conflids, and blood, purchaled 
their favour and their fmiles. 

« 

Placed out to general admiration, they fludied to defer ve it. 
Intent on the fame of their lovers, watchful of the glory of their 
nation, their affedions were roufed ; and they knew not that 
unquiet indolence, which, foftening the mind, awakens the ima- 
gination and the fenfes. Concerned in great affairs, they were 
agitated with great paffions. They profpered whatever was mcft 
noble in our nature, generofity, public virtue, humanity, prowefs* 

They 
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They partook in the greatnefs they communicated. Their foft- 
nefs mingled with courage, their fenfibiiity with pride. With 
the chara£leriftic8 of their own fex, thev blended thofc of the 
Other. 



Events, important and afFe£ting, actions of generofity, en- 
terprife, and valour, exhibited in the courfe of public and pri- 
vate wars, were often employing their thoughts and converfa- 
tion. And, in the feafons of feftivity and peace, the greater and 
the lefTer torneaments exercifed their attention and anxiety (14)^ 
Thefe images of war were announced with parade and ceremo- 
ny. Judges were appointed to determine in thera, and to main- 
tain the laws of chivalry ; and they were generally feleded from 
among the aged knights, who came in crouds to live over again 
the fcenes they had aded, and to encourage and direct the in- 
trepidity and the fkill of the afpiring youth. The combatants, 
entering the lifts flowly, and with a grave and majeftic air, pro» 

nounced aloud the names of the ladies to whom they had vowed 
their hearts and their homage. This privilege they had obtain- 
ed at the expence of many a gallant atchievement ; and they 
were prefented by the fair ones with a riband, a bracelet, a 
veil, or fome detached ornament of their drefs, which they af- 
fixed to their helmets or th^ir fhields, and confidered as the 
pledges of vidory(i5). Every fignal advantage won in the 
conflids, was proclaimed by the inftruments of the minftrels, . 
and the voices of the heralds. Animated by the prefence of the 

ladies,. 
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ladieS) by the fenfc of their former renown, and of that of their 
anceftors, the champions difplayed the moft brilliant feats of ac- 
tivity, addrefs, and valour. And the ladies, entering into their 
agitations^ felt the ardours of emulation, and the tranfports of 
glory (1 6). When the torneaments were finifhed, the prizes 
were diftributed with a ceremonious impartiality. The officers 
who had been appointed to obferve every circumflance which 
paiTed in the conduct of the combatants, made their reports to 
the judges. The fufFrages of the fpedators were colleded. Af- 
ter ferious deliberation, in which the moft celebrated perfonages 
who were prefent were proud to afllft, the names of the conquer- 
ors were pronounced. Ladies were then chofen, who were to 
prefent to them the fymbols of viftory; and, in thefe fortunate 
moments, they were permitted to imprint a kifs on the lips of 
thefe fair difpofers of renown. Amidft the contending praife of 
the judges and the knights, the mufic of war, and the fhouts of 
the people, the vigors were now conduced to the palace of the 

prince or the noble who exhibited the torneament. There, at 
the feaft, which concluded their triumph, they were expofed to 
the keen look, and the impaffioned admiration of whatever vtm 
moft accomplifhed in beauty and in arms. And, in the height 
of a glory, in which they might well have forgot that they were 
mortal, they employed themfelves to confole the knights they 
had vanquiOied, and afcribed their fuccefs to fortune, not to va- 
iour ; difplaying a demeanour complacent and gentle, diiarming 

envy 
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envy by modefty, and enhancing greatnefs by generous fympa- 
thy and magnanimous condefcenfion (17). 

The operation of love and of glory, fo powerful in the infti- 
tutions of which I fpeak, was advanced and infpirited by re- 
ligion ; and principles, the mod efEcacious in our nature, built 
the fabric of the Gothic manners. Devotion had charafterifed 
the barbarian in his woods. The god of war was propitious to 
the brave, the confecrated ftandard led to vidory ( 1 8), and an 
immortality and a paradife took away its terrors from death (19). 
Chriftianity, which looks with a fovcreign contempt to every 
other mode of faith, which holds out to the believer the moft 
flattering joys, and which, not contented with haunting gUilt 
with remorfe in the prefent fcene, lifts it from its grave to tor- 
ture it with eternal pains in another exiilence ; Chriftianity, I 
fay, was more calculated, than the fuperftitions of paganifm^ to 
imprefs the imagination and the heart (20). The rite of haptifm 
taught the follower of Odin to transfer his worfhip to Chrift. 
To defend Chriftianity with his fword and bis life, became a fa- 
cred vow, to which every knight was ambitious to fubmit. He 
confidered himfelf as a faint, as well as a hero ; and, on the foun- 
dation of his piety, the fucceftbrs of St Peter were to precipitate 
the armies of Europe upon Afia, and to commence the crufades, 
thofe memorable monuments of fuperftftion and heroifm(2i). 
The lady, not lefs than the knight, was to feel the influence of 
this religion. Society was to be difturbed with the fublime ex- 
travagance 
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travagance of fanatics, who were to court perfections out of the 
order of nature. Mortifications, aufterities, and penances, were 
to be meritorious in proportion to their duration and ' cruelty^ 
The powers and afFedions of the mind and the heart, were to 
{icken and to languifli in frivolous and fatiguing ceremonials. 
The eye of beauty was to fadden in monafteries and in folitude^ 
or to light the unholy fires of a rampant priefthood. The deity 
was to be worfhipped in abjeClnefs and in terror, as if he con- 
temned the works he had made, and took delight in human de- 
jedion and wretchednefs. 

But, while ecclefiaftics, defigning and ambitious, were to abufe* 
mankind by the means of this new faith, it was to be beneficial 
to manners by the purity of its moral. While it was to guard 
the fexes from frailty, it invigorated the fenfe of juftice ; and, 
in a period of difordcr and confufion, taught the knight to be 
flrenuous in vindicating the wrongs of the uijured. The weak 
and the opprefled, the orphan and the widow, had a particular 

claim to his protection. To difobey their call, was to infringe 
a law of chivalry, and to incur diflionour and infamy. He 
feemed, in fome meafure, to be entrufted with the power of the 
magillrate ; and the faftxion of the times made him forward to 
employ his arm, and to fpill his blood in the caufe of innocence 
and virtue. 



Thus 
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Tlius war, gallantry, and devotion, confpired to form the cha- 
rader of the knight. And thefe manners, fo lofty and fo roman- 
tic, were for ages to give a fplendour to Europe, by direding the 
fortunes of its nations, and by producing examples of magnani* 
mity and valour* which are unequalled in the annals of man- 
kind. But their efFedjs in policy and war, however confpicuous, 
are of little confideration, when compared with the permanent 
tone they communicated to fociety. The fpirit of humanity, 
which diftinguifhes modern times in the periods of war, as well 
as of peace ; the gallantry which prevails in our converfations 
and private intercourfe ; on our theatres, and in our public aiTem- 
blies and amufements^ the point of honour which correfts the 
violence of the paffions, by improving our delicacy, and the 
fenfe of propriety and decorum ; and which, by teaching us ta 
confider the importance of others, makes us value our own ; 
thefe circumftances arofe out of chivalry, and difcriminate the 
modern from the antient world. 

The knight, while he acquired, in the company of the ladies, 
the graces of external behaviour, improved bis natural fenfibili- 
ty and tendernefs. He fmoothed over the roughnefs of war 
with politenefs. To be rude to a lady, or to fpeak to her difad- 
vantage, was a crime which could not be pardoned. He guard- 
ed her pofTeflions from the rapacious, and maintained her repu- 
tation againft flander. The uncourteous oflFender was driven from 
the fociety of the valiant ; and the interpofition of the fair was 

often 
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often neceffary to proted him from death. But the courteFjr of 
the knight, though due in a peculiar manner to the female fex, 

extended itfelf to all the bufinefs and intercourfe of civil life. 
He ftudied a habitual elegance of manners. Politenefs became 
a knightly virtue ; it even attended him to the field of battle, 
and checked his paifions in the ardour of vidtory. The gene- 
rofity and the delicate attentions he fhowed to the enemy he had 
vanquilhed, are a fatire on the warriours of antiquity (23). His 
triumphs were difgraced by no indecent joy, no brutal ferocity. 
G>\irteoas and generous in the general ftrain of his condud, 
refined to extravagance in his gallantry to the ladies, and the de- 
clared protedor of religion and innocence, he was himfdf to be 
free from every (lain. His rank, his duties, and his cares, made 
him aim at the perfedion of virtue. His honour was to be as 
inconteftable as his valour. He profefTed the moft fcrupulous 
adherence to truth and to juftice. And, the defeats of civil go« 
vernment, and his perfonal independence, gave an uncommon 
value and propriety to his perfonal fidelity. The formalities of 
the fingle combat, which were fo fcrupuloufly juft, as to remove 
even the fufpicion of every thing unfair and difhonourable, fo- 
ftered the pun6tiliou8 nicety of his dcmfeanour (24). To utter 
a falfehood, was an offence of which the infamy was never to 
be effaced. The culprit was degraded from knighthood; a 
punifhment more terrible to the warriour than death (25). To 
give the lie to a knight was, of confequence, to infult him in a 
point the moil tender J and, while he was careful to maintain- 

I 2 his 
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his integrity, and ambitious to entitle himfelf to its honours, he 
was ardent and forward to defend himfelf againft an improper 
accufation, and to punifh the abufer of his name. His delicacies 
on this head demand refped and commendation ; yet the ri«- 
gid moralifl; has been pleafed to make them the objed of his ri- 
dicule. His ridicule, however^ is as abfurd as it is contemptu- 
ous. It applies not to the purer ages of chivalry, when honour 
was infeparable from virtue ; and, perhaps, it is unjuft in every 
application, but when it refers to individuals, who, being foul 
with meannefs, lay claim to the condderation of probity and 
character, and infolently appeal to their fwords to fupport their 
pretenfions. 
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CHAPTER I. 

Of the Spirit of Fiefs. 

SECTION I. 

A Dtftiniiton in the Hifiory of the Feudal AJfociation. The Feu^ 
dal Incidents. Their Advantages in one Situation. Their Dif- 
advantages in another. The Influence of thefe different Situ-- 

ations on Society and Manners. 

» 

THE generofity of the barbaric manners was to fuffer 
by the growing propenfity to intcreft. Refinement and 

property were to open up the felfi8Q:iners of mankind ; and the 

feudal 
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feudal aflbciation, which was originally an exercife of bounty 
and gratitude, was to be a fource of oppreffion and wantonncfs. 
The fruits of love, amity, and friendfhip, were to become the 
foundation of difcord and contention. The fuperior and the 
vafTal, the chief and the retainer, fo intimately connected, and 
fo fondly attached, were to be hoftile to each other. Violence 
and corruption were to disfigure fociety ; and fcenes of fplen- 
dour, liberty, and greatnefs, were to be fucceeded by rapacity, 
oppreffion, and meannefs. 

The diftin£tion of thefe different fituations, though negleded 
by the antiquary, the lawyer, and the hiflorian, is yet a matter 
of the greateft importance. It is, in fome meafure, the key to 
the hiflory of modern nations. It will lead us to difcover many 
miflakes and mifapprehenfions which conceal and deform topics 
of the highefl moment and curiofity. It will overthrow many 
pofitions which have perplexed and mifled the refearches of the 
learned, and the reafonings of the fpeculative. 

While the greatnefs and fimpliclty of thofe manners, which 
the conquerors of Rome brought with them from their woods, 
continued to animate their poflerity, the feudal affociation was 
noble in its principles, and ufetul in its pradice. 1 he folicicudes, 
and the mercenary fpirit which rife up with commerce*, were un- 
known, and the fulled fcope was given to nature and the paf- 
fions. The aftions and condu£t of men were direfted by fenti* 

ment 
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ment and aflfet^ion. In the ardour of private confederacies, the 
general feelings of generofity were augmented. The emotions 
of the heart increafed their force by confinement. And the lord 
and the vafTal were linked to each other in the clofeil connection. 
The arms and the zeal of his followers were the ftrength and 
the bulwark of the chief or the fuperior. The bounty and the 
power of the chief or the fuperior, were the fubfiftence and pro- 
tection of the followers or the vaflals. Their interefts and their 
paflions were the fame ; and a conftant communication of good 
offices kept alive their attachments. 

The vaflfal, kneeling before his lord, and putting his hands in- 
to his, acknowledged him for his fuperior ; ^ I become,' faid he, 

* your man, from this day forward, for life, and limb, and 

* earthly honour.' The lord, receiving him in his arms, gave 
him the kifs, which beftowed his countenance and favour. This 
rite, known under the appellation of homage^ exprefled fubmiilioa 
and reverence on the' part of the vaflal, protedion and defence on 
that of the lord. The oath oi fealty^ or the engagement of fide- 
lity, was then pronounced. * Hear this, my lord,' faid the vaflal, * I 
< will be faithful and loyal to you, for the tenements I hold. So 

* help me God and his faints (i).' They were exaCk to obliga- 
tions in which were comprifed their intereft, their glory, and 
their pleafure. In every ad of civil life, in peace and in war, 
they found alike the ufes and advantages of their union. In the 

ca(Ue of the lord) the vaflal added to his retinue, and proclaimed 

his 
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his magnificence. In his court he aflifted in the adminiftratioa 
of juftipe. In the field, he fought by his fide, and. covered his 
perfon with his fhield. On the foundation of their coilneaion, 
and of that of the land or fief, which the former beftowed on the 
latter, a train of incidents were to arife, the unequivocal exprcC- 
fions.of friendfhip and habitude, the tender atid affectionate 
fruits of an intercourfe the mofl: devoted and zealous. 



While the grants of land were precarious, or for lifij, the fupe* 
rior was fond to educate in his hall the expectants of his fiefs. 
And, when they defcended to a feries of heirs, or in perpetuity, 
he was careful, on the death of the feudator, to take the charge 
of his fon, and his eftate. The former was a hope to him of 

future greatnefs. He proiefted his perfon, direded his educa- 
tion, and watched over his concerns. He felt a pride in obfer- 
ving his approaches to manhood, and delivered to him, on his 
majority, the lands of his anceftor, which he had been ftudious 
to improve. Thefe cares were expreffed in the incident of 
njoardjhip. 

The vaflal, on entering to his fief, confcious of gratitude, and 

won with the attentions of his lord, made him a pfefent. This 

acknowledgement* fo natural, and fo commendable, produced the 

incident ot relief. 

Grateful 
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Crateful for the paft, and anxious for the future favour of his 
chief, the vaflal did not incline to ally himfelf to a family which 
was hoftile to him. The chief was ambitious to add to his 
power and fplendour, by confulting the advantageous alliance of 
his vaflfal. They joined in finding out the lady whofe charms 
and whofe connections might accord with the paflions of the one 
and the policy of the other. This attention gave eftablilhment 
to the incident of marriage. 

When the fuperior was reduced to diftrefs and captivity, in the 
courfe of public or of private wars, when he was in embarafT- 
ment from prodigality or wafte, when he required an augmen- 
tation of means to fupport his grandeur, or to advance his 
fchemes and ambition, the vafTal was forward to relieve and aflin; 
him by the communication of his wealth. On this foundation 
there grew the incident of mcL 

When the vafTal gave vray to violence and difordef, or when 
by cowardice, treachery, or any flriking delinquence, he render- 
ed himfelf unworthy ef his fief, the facred ties which bound him 
to his lord were infringed. It was neceffary to deprive him of 
his land, and to give it to a more honourable holder. This was 
the origin of the incident of efcbeat (2). 

Amidfl the contention of friendftiip, and the mutuality of mind 

'wliich exercifed and informed the lord and the vaflal, there was 

K experienced 
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experienced a condition of aftivity, libertyt and happinefs (3). 
The vaffals attended to the retainers who were immediately be- 
low them. In their turn, they were courted by the lords^ whofe 
ftrength they conftituted (4). And the lords gave importance to 
the fovereign. A fubordination was knowny which was regular^ 
compact, and powerful. The conftitucnt parts interefted in go- 
vernment (5), as well as war, were attentive, in their feveral de- 
partments, to the purpofes of order and juftice; and^ in national 
operations, they aded with an union that made them formidable. 
Of this ailociation, political liberty was the refult. And, while 
this fortunate ftate of things continued, the people, in every 
country of Europe, came in arms to their national afTembly, or 
appeared in it by their reprefentatives (6). 



Such, in a more particular manner, was the condition of the 
Anglo-Saxon period of our hiftory ; and the people, happy alike 
in their individual and their politic capacity, as men and as citi- 
zens, were to bear, more reludantly, the oppreffions of the Nor- 
man times. The impreilioD of their felicity was to defcend 
down with vivacity, in the fucceiCon of the earlier Norman 
princes, and to produce the moft memorable (buggies for liber- 
ty- 

Nor was it in England only that fuch convulfions were expe- 
rienced. The fame injuftice and oppreflions which were to fhake 
this nation^ prevailed in every country of Europe, and gave a 

beginning 
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beginning to thofe contentions which were to terminate in the 
deftrudion of their antient independence. 

In this ifland alone, the valour and the fortune of its inhabit 
tants were to teach freedom to revive in the midft of tyranny. 
The barons and the people were to inform King John of his 
condition and their own ; and to give thdfe lefibns of inftruc-^ 
tion to his fucceflbrs which they are never to forget without dan- 
ger ; and which a future tyrant was to confirm with his blood, 
while an injured nation made it to flream from the fcaffold to a* 
tone an infolent ambition^ and violated laws. 

Diforders, which were to be felt throughout Europe, are not 
to be referred entirely to the rapacity and the adminiftration of 
princes. There muft be a caufc more comprehenfive and gene- 
ral, to which they are chiefly to be afcribed. 



The original manners which the conquerors of the Romans 
brought from their forefts, were td fpend their force. Tlie high 
fentiments which had refulted from the limited ideas of property, 
were to decay. The generous maxims of the feudal aflbciation, 
and the difinterefted wildnefs of chivalry, were to fufFer with 
time. Property was unfolded in all its relations, and in all its 
ufes. It became a diftindion more powerful than merit, and was 
to alter the condition of fociety. By feparating the interefts of 
the lord and the vaflal, it was to deftroy for ever the principles 

Ka ^ of 
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of their aflbciation ; and the incidents^ which> in a better age, 
had foftered their friendfhip, were to feed their rage, and to pro- 
long their animofity. As their confederacy had been attended 
with advantages and glory, their difafFeftion was marked with 
debafement and fubje<flion. Out of the fweets of love, a fatal 
bitternefs was engendered. Sufferance was to fucceed to en- 
joyment ; oppreffion to freedom. Society and government were 

to be tumultuous and diforderly ; and difeafes and infirmities 
were to threaten their decay. 

In the prevalence of property and of mercenary views, the 
nvard of the infant vaffal, which the fuperior once confidered as 
a facred care and an honourable truft, was to be regarded in no 
other light than as a lucrative emolument. The acquifitions 
of the vaffal, which, in their ftate of agreement and cordiality, 
were a ftrength to the lord, feemed now to detrad from his doi- 
mains. He committed fpoil on the eftate which, of old, it was 
his pride to improve. He negledled the education, of the heir* 
He gave repeated infults to his perfon. The relations of the 
vaffal were often to buy from the fuperior the cuftody of his 
perfon and his lands. This right was more frequently to be let 
out to exercife the rapacity of ftrangers. The treafury of prin- 
ces was to increafe with this traffic ; and fubjed-fuperiors were 
to imitate, as well from neceffity as from choice, the example of 
princes (7). The heir, on his joylefs majority, received the lands 
of his anceilor j and, while he furveyed, with a meiancholy eye, 

his 
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kis caftles, which bore the marks of neglect) and his fields, which 
were deformed with wafte, new grievances were to embitter his 
complaints, and to fwell his paflions. 

The reliefs which originally was no more than a prefent, at 
the pleafure of the vaiTal, on his entering into the fief, was con- 
folidated into a right. An expreflion of gratitude was convert-^ 
ed into a debt and a burden. The fuperior, before he invefted 
the heir in his land, made an exad:ion from him, in which he 
had no rule but his rapacity. His demand was exorbitant and 
grievous. And ^f the heir delayed too long to extinguish this 
fine of redemption, or was unable to pay it, the fuperior conti- 
nued his pofiefiion of the eflate. Rigours, fo humiliating and 
lb frantic, produced clamour, difcontent, and outrage. Mitiga- 
tions were to be applied to them, and to prove inefFedual. Laws 
were to be made againft them, and to be difregarded (8). 

The marriage of the vaflal, which could not be abufed while 
their afTociation was firm and their intereft mutual, became a 
mod ruinous perquifite, when their affociation was broken, and 
their intereft difcoidant. The fuperior could give his vaflal in 
marriage to whom he pleafed. This right he exerted as a pro- 
perty. It might be purchafed from him by the vaflal himfelf, or 
by a ftranger. The marriage of the vaflal, without the confent 
of the fuperior, involved the forfeiture of the eftate, or was pu- 
mftied.with oppreflive penalties. It was a. rule, indeed, refulting; 

out; 
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out of their former habitudes, that the heir fliould not be married 
to his difparagement (9). But this rule was overlooked amidft 
the violence of the times. The fuperior had no check but from 
his humanity, the vafTal no relief but in remonftrance. 

This right, fo mortifying to the male heir, was a ftretch of 
ftill wilder oppreffion, and more ferocious cruelty, when exerci- 
fed on the female ward. Her hand might be tendered at the 
will of the fuperior. He might pay no attention to her aflFec* 
tions. She was to fubmit at his mandate to indecent embraces, 
unfandioned with love. Her beauty was to Icfe its fweets, and 
her heart its enjoyments, to feed his avarice, and to gratify his 
whim* Her relations were often to buy from him a privilege 
fo frightful ; and the unfeeling tyrant was to paint the horrors 
of its exertion, to extort his demand (io)« 

The aid which, in happier times, the vafTal beftowed out of 
benevolence to relieve the diftrefs, and to affift the grandeur of 
his lord, became a burden and a tax in the mifery of their dif- 
aflFedion.- It was arrogated as a duty and a tax. The lord cal- 
led for an aid or contribution, when his eldefl daughter was 
married, when his eldeft fon was made a knight, and when, ha- 
ving been taken in war, his own perfon was to be ranfomed* 
Thefe were efteemed the legal occafions when exactions could be 
made (11). But cuftom and praftice authorifed the requifition 
of aids on pretences the moft frivolous. When the crown or the 

lord 
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lord was difpofed to be oppreffive, they could find a reafon for 
an aid ; and wants, not his own, were to affed every moment 
the fubftance of the vaffal (12). 

While their confederacy was maintained, it was not on any 
flight foundation, that the fief could be taken from the vafiaU 
Cowardice, difhonour, treachery, or treafon, were then the caufes 
of efchcat. The lord was not to be fo offended with lefTer delin- 
quencies, as to take pofTeffion of the eftate. In the times, however, 
of their difagreement, the caufes of forfeiture were to multiply, 
and he was to be adive to enforce them. Trefpaffes and trifles 
were to be fuflScient grounds for the feifure of lands, of which 
the pofFefTor was oflFenfive. The vafTal held a precarious and 
dangerous territory ; and, with a rhind difpofed to be hoftile to 
his chief, was to obferve to him an attentive and pundilious de- 
meanour. If he refufed too long to attend the court of the fu« 
perior, and to give his oath of fidelity j if he happened to com- 
mit the flightefl infringement of his oath ; if he forefaw any 
misfortune that was to befal his lord, and ncgleded to inform 
him of it ; if, by any ad, he was to aflfedt the credit or the re- 
putation of his fuperior ; if he fhould chance to reveal any pri- 
vate circjumftance concerning him ; if he fhould grant an infeu- 
dation in any other form than that in which he held his own j 
if he fhould make love to the wife or the daughter of his lord, 
or fhould carefs his fifter, while yet a virgin and unmarried j 

thefe. 



8o A VIE\^ OF SOCIETY 

fhefe, and reafons ftiU more abfurd, were to forfeit the eftatc to 
the fuperior, and to involve the ruin of the vaffal, and that of his 
family (13). 

A fyftem of oppreffion the moft deftru£l:ive was thus cfta- 
bliflied ; and, by a ftrange peculiarity in the hiftory of man* 
kind, the fame incidents were to a£t in the produdion of fitua-* 
tions the moft oppofite. In one period, they were to encourage 

liberty and happinefs ; in another, rapacity and favagenefs. 
JProfperity and vigour attended the feudal aflbciation in its youth. 
Its maturity was marked with peeviflinefs and infirmities ; and 
a croud of obfervers, being only to fee it in this condition, were 
to miftake its fpirit, and to furvey it without enlargement. 

The monks, who, on the revival of letters, prefumed to chro«- 

nicle the tranfaSions of men, looked to the paft with the pre* 
judices of their own times. They could know, and could com* 
prehend, no manners but their own. The cultivated hiftorian 
was to obferve and to complain of their omiflions ; but, inftead 
of labouring to fupply them> he was only to arrange their ma- 
terials, to hold out, with luftre^ fome fuperior names, and to 
give his narrative the charm of pidure and ornament. The 
lawyer and the antiquary were to be equally uninftrudive ; 
while the former confines his remark to the legiflation and the 
pradice of his own age ; and while the latter, amufing himfelf 

in the fearch of dates and of trifles^ - feeks not to advance into 

any 
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any general views, or to catch the fpirit of thofe antient periods, 
which provoke his fweat and his toil. 

The ufages and cuftoms which the barbaric tribes brought 
from their woods, the remote fource of all their laws, tranfac* 
tiona, and eflablifliments, were to be obferved with a tranGent 
regard. They are, notwithfianding, the fure guides which are 
to dircGt the inquirer in the darknefs and obfcurity of the mid- 
dle times. They point to, and evince the diftinftion that is now 
made in the hiftory of the feudal aflbciation. And, they are ta 
lead to other diftindionS of curiofity and ufefulnefs. 
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SECTION IL 



A DiJiinSlion in the Hifiory of Arms and Chivalry. The Sove^ 
reign is confidered as the Fountain of Honour. The Epoch of 
the Grandeur of Chivalry. The Decline of Fiefs. The Reme^ 
dy for their Recovery. The Invention of Knightfervice. The 
Knight^ s Fee. The DiJlinSiion between the Knight of Tenure 
/ind the Knight of Honour. Fiefs under Knight-fervice. 



TH £ decline of the Gothic mannersi while it affeded 
fo firongly the feudal aHociation, did not fail to extend 
Its influence to chivalry and arms. Every pofleflbr of a fief con- 

ferred) of old, at his pleafurey the dignity of knighthood ; and 
every perfoo. who had been admitted to knighthood, had a title 
to beftow it. But, when the feudal conned^ion was infringedi 
and its generous principles were deftroyed, the feudatory was 
difpofed no longer to feek out the meritorious whom he might 
advance to an honour, which was to be an advantage, and to re- 
fled a glory to his fuperior. He was now the enemy, not the 
friend of his lord, and wifhed neither to add to his fplendour in 
peace, nor to his power in war. He had grown more felfifli with 

timet 
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time^ and the knowledge of property. He was to avoid» not lefs 
from intereft than paffion; the having knights in his train. The 
right which it had been his pride to exercife, he regarded with 
Goldnefs. And, what the poflefibr of the fief was carelefs to be- 
ftow, the iimple knight did not pertinacioufly arrogate as a pre- 
rogative. The prince or fovereign» from whom it had always 
been the greateft favour to receive this dignity, came, by degrees, 
exclufively to confer it. At the head of the (late and of armst 
he was to be confidered as the fountain of honour. 



The diftindion of knighthood, accordingly, did not imme« 
diately fall in the declenfion of the feudal afibciatiour It felt, 
indeed, the (hock which feparated the interefts of the fuperior 
and the vaflal ; but, furviving its impulfe, it was to rife, for a 
time, in height and fplendour. When in the creation only, and 
at the difpofal of the Prince, it wa& to acquire a value from his 
greatnefs. It was to be given, for a feafon, with more choice 
and referve, than when at the will of the poflefTor of the fief, 
and of the fimple knight. Higher feats of prowefs, the po& 
fcffion of greater wealth, more illuftrious defcent, were to be re-p 
quired in its candidate. This was the epoch of its lufire and 
renown. Heralds, fkilful in pedigrees and armories, were to 
multiply. The duel was to improve in ceremony and parade ; 
torneaments were to advance in magnificence ; and, a court of 
chivalry, extenfive in its jurifdidion, was to regulate deeds of . 
arms, and ufages of war (i). 

L 2 But, 
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But, while the feudal aflbciatioa in its decline was thus to 
contribute to the eleyation of the antient chxraby^ by threatens 
sng its ruia, it was to produce efitfls of ftttt bigher importance^ 
and of an operation not lefs umyerfal. It was to give a n^ir ap-» 
pearance to fiefs, and a more regular form to the feudal mtlttia* 
It was to protrad the fall of a fyftem already minons, to create 
new diforders, and to lead to new eftablifhrnents* 



Though the cordiality of the lord and the vaflal was decayed^ 
the grant of land from the former to the latter continued its obli- 
gations. The vaflal was held by a tie^ which he could not re- 
nounce without forfaking his importance. His property and 
fubfiftence faftened him to an enemy. His paffions and his du« 
lies were at variance. He .might hate the perfon of his lord, 
but he was to bow to him as his fuperior. The grant of land 
he enjoyed, bound him to the performance of military fervice. 
With a cold heart, he was to buckle himfelf in his armour ; and, 
with reludlant fteps^ he was to foHow the march of his chief. 
Of old, it had been his fondeft attention to carry all his ftrength 
againft an enemy, that he might difplay his own grcatnefs, and 
add to the magnificence of his fupcrior. He now furniOied un- 
willingly the leaft afliftance in his power. The fervour of his 
former conduA was never more to advance the meafures of am- 
bition. And, in this flate of things, the feudal militia was to 
obftrudl and retard, rather than to forward the operations of 
princes. 

Itl 
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In the heart of a populouo Idngdomt aod forrounded with 
fulge^ accnAomed to artast the feudal fovereiga was thus to 

m 

ful aa uaoatwal W6aknefii« A malady, fo formidable, could 
aot but produce aft anxiety for its cure. And, what is no left 
ccftaia than peeuliar> in the different countries of Europe, the 
iame rediedy ifftis apptied to it. 

Fiefsy ot tfie ^ante of hnd tinder military fervice, had ad« 
Tatleed from being atMtial to be for life; and, from being dona« 
tions for life, they were to proceed to be hereditary. It was be- 
fore the eftablilhment of this ultimate point in their progreffion, 
that the happtneffli of the feudal aflbciation was dlfturbed. 
And, it was the efhtbliihment of this point which was to afford 

the opportunity to princes of recovering, in fome degree, their 
greatnefs. While the cordiality of the vaflal was maintained, a 
general obligation of military fervice was fufficient to induce him 
to marflial all his fotct in the field. When this cordiality was 
deftroyed, policy was to extort what hi* generofity and attach- 
meat had conferred, lands were to be burdened with a fuH 
and exad proportion of foldiefs. The giving them out in per*- 
petuity was the feafon for annexing this burden. An expedi- 
ent, natural, and not to be oppofed, fuggefted itfelf. The te- 
nure of kn^ht^fef'oke was invented. 

A portion of land, of which the grants by the agreement of 
%he giver and the receiver, entitled to the fervice of a foldier or a 

knight, 
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knight, was a knight^ s fee. An eftate, of two hundred fees, ftir- 
nifhed, of confequence, two hundred knights. Manours, ba- 
ronies, and earldoms, were thus powerful, in proportion to their 
extenfivenefs. The grants from the fovereign to the nobles 
claimed the fervicc of fo many knights ; and the fub-infeuda-> 
tions of the nobles enabled them to perform this fervice (2). The 
tenants of the crown who were not noble, had alfo their fees, 
and furniihed proportionally their knights. Grants in capites 
or from the fovereign, and the fub-infeudation& of vaiTals, called 
out the force of the kingdom* The prince, the nobility, and 
the people, were in the capacities of a general, officers, and fbU 
diers. A call to arms put the nation into motion. An army, 
numerous and powerful, could be aflfembted with expedition, 
exaft in its arrangements, and in a fiate for defence and hofti*- 

Such, I conceive, was the origin and nature of the tenure of 
knight-fervice. And thus, in the hiftory of the feudal inftitu- 
tions, there are two remarkable periods ; the epoch which pre- 
ceded the invention of knight*fervice, and the epoch during 
which it prevailed*. 

The knights produced by this tenure, differed moft eflential«> 
ly from the knights of whom I have formerly fpoken. But, 
though the train of thinking into which I have been led, points 
to their peculiarities with an obvious clearnefs, the miflakes of 

grave 
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grare men, and an attention to perfpicuity, oblige me to expreft 
their diftindive charaders (4). 

The one clafs of knights was of a high adtiquit y ; the other 
was not heard of till the invention of 2ifte. The adorning with 
arms and the Wow of the fword, made the aft of the creation of 
the antient knight ; the new knight was conftituted by an in- 
veftment in a piece of land. The former was the member of 
an order of dignity which had particular privileges and diftinc- 
tions ; the latter was the receiver of a feudal grant. Knight* 
hood was an honour ; knight-fervice a tenure. The firft com- 
municated fplendour to an army ; the laft gave it ftreagth and 
numbers. The knight of honour might ferve in any ftation 
whatever ; the knight of tenure was in the rank of a foldier. 

It is true, at the fame time, that every noble and baron were 
knights of tenure, as they held their lands by knight-ifervice. 
But the number of fies they pofTefTed, and their creation into 
cranky fej^arated them widely from the fimple individuals, to 
whom they gave out grants of their lands, and who were merely 
the knights of tenure. It is no lefs true, that the fovereign, 
without conferring nobility, might give even a fingle fee to a 
tenant; and, fuch vaiTals i» {:a/»//^ of the crown, as' well as the 
vaffals oi Jingle fees from a fubjed, were the mere knights of 
tenure. But the former, in refped of their holding from the 

crown, were to be called to take upon tbemfelves the knight-^ 

hood 
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hood of honour ; a condition, in wbkh they »ight rife from th? 
ranks, and be promoted to offices and command* Aod* as to 
the vaflals in capite of the crown, who had many fees, their 
wealth, of itfelf, fufficiently diftinguilhed them beyond the ftate 
of the mere knights of tenure. In fa£k, they poficiTed an au-p 
thority over men who were of this laft dcfcription ; for, in pro- 
portion to their lands, were the fees they gave out, and the 
knights they commanded [$). 

It was, in this manner, that the tenure of knlght«^fenrice came 
to recover the feudal militia, at a time when it was perilling in 
weaknefs. But, though it bound more clofely, in the connexion 
of land, the fuperior and the vafial, by the fixednefs of the fer- 
vice it enjoined, it could not bring back their antient cordiality. 
It gave a firength and confiftency to the military department of the 
feudal inilitutions ; but it removed none of their civil ineonventen- 
cies and burdens. Thefe, on the coi^rary, were to increaic du^ 
ring its prevalence. It was to brace, only, with a temporary vi- 
gour, a fyftem which no prudence xx art Qould accooamodate to 
refining manners. 

The incidents^ which had grown with the progrcfs of fiefs, ftill 
continued their operation. Every grant by the tenure of knight- 
fervice, was attended with homage and fealty, and was expofed 
to ward(hip and relief, to marriage, aid, and efcheat. The fupe- 
rior had ftill his pretenfions and his claims ; the vaflal was ftill 

to 



IN EUROPE. 



89 



to fuffer and to complato. Promifes of the relaxation of the 
feudal perquifites, were to be made by princes, and to be 
forgotten. Legal folemnities of reftraint were to be held outt 
and» occafionally, to produce their effe€t. But, pa11iative8» 
feeble or forced, were not to controul the fpirit of the fy- 
ftem and the times. Fiefs, while they fuftained, in the tenure 
of knight-fervice, the grandeur of the European ftates were 
wafting with internal debilities. And the eye, in furveying 
their ftrength and magnificence, can trace the marks of an ap- 
proaching weakoefs and decline. 
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the Anglo-Norman Times. The repeated Demands for the Re-» 
vival of the Laws of Edward the Confejfor. An Explanation 
of this Difficulty. The Introduiiion of Knightfervice into* 
England. Of the Number of Knight-fees there. 



I HAVE endeavoured to inveftigatetKe rife and nature of 
the feudal grant, and the varying fpirit of the feudal affo* 
ciation; I have attempted to diliinguifti the chivalry of arms, 
and the chivalry of tenure; and, I have ventured to open up the 
origin of knight-fervice, which was to place the feudal inftitu- 

tions in their laft, and mod interefting fituation* It is now fit 

M z. h 



9^ 



A VIEW OF SOCIETY 



I fliould mark the diflFerent periods in the progreffion of fiefs, 
cxprefs, in one view, their birth, growth, and maturity, and en- 
ter into applications of the reafonings I have made. The ufe of 
my principle^ will thus be confirmed. And, in performing this 
tafk, I forefee I mufl; alfo meet with errors and prejudicest 
which the talents of ingenious men have confecrated ; but of 
which, it is the tendency to load hiftory with difficulties, and to 
perplex fcience with doubt. 

In the manners of the aritient Germans, I have found the 
fource and fpirit of the feudal laws. To thefe, the grant of 
land under military fervice has a certain and decifive reference, 
its appearance, at the will or pleafure of the grantor, was even a 

confequence of the limited ideas of property, and of the forms 
and regulations which direded the condition of land while thefe 
nations remained in their woods. They could have no concept 
tion, on their conquefts, of a gift of land in perpetuity ; becaufe, 
of fuch gifts they had no knowledge. The objed: of the grants 
then made, was military fervice ; their duration was the pleafure 
of the grantor ; and the fpreading of fuch donations fhrough the 

different orders of the date, from the fovereign to the chiefs, and 
from the chiefs to the retainers, conne^ed together the inhabit 
tants of a kingdom* 



But 
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But the new fituatioa of the barbarians on their fettle-* 
meQtS) and the natural advancement of manners, were to 
communicate to them ideas of property. Their continued oc- 
cupation of allodial lands, exhibiting the ufe and convenien* 
cies of a permanent poflefllon, eftabliihed the notion of it. 
They perceived, by comparifon, the difadvantages of the lands 
under military fervice, which were revokable at the call of 
the donor. A year, therefore, and then the life of the vafTal, be- 
came the terms of the enjoyment of thefe gifts (i). They 
grew to be fucceflive. The rights of the father were to be re- 
Ipeded, and his fervices to be remembered in his pofterity. . And, 
in this condition of them, the fuperior might choofe, out of the 
family of the feudatory, the fon the mod valiant, and the moft 
acceptable to him (2). The perpetuity of the grant was next to 
be underftood. The prior readinefs and capacity of the eldeft 
fon to do its duties, were to efiablilh primogeniture and heredi- 
tary fucceffion. And the firm connexion of the property in the 
defcendants and blood of the proprietor, had produced an inte- 
reft in the daughter, and, on the failure of male heirs, made the 
land inheritable to women. 



During all this progrefs, the term benejicey and, during a part 
of it, the tttrnfefj were to exprefs thefe donations^ Even after 
the grants of land had become hereditary, they were to continue 
to exprefs them. Thefe names, of confequence, have a refe- 
rence to the fame cuftoms and the fame inftitutions. 

There 
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There are yet authors, who affirm that the benefice and the 
fief were different ; and, when they only mean* that the benefice 
denoted the grant in its ftate of fluduation, and the,)£^it8 con- 
dition of perpetuity, their diflindlion is frigid ; for thefe were 
fteps in the progreifion of the fame law. But, in another afped^ 
their diftindion is a mark of a more cenfurable inattention ; for 
they ought to have known, that authentic monuments of hifto« 
ry have repeated examples of the ufe of benefice and fief in ex- 
prefiing a gift of land under military fervice, and under a he« 
reditary right (3). 

There are writers more deceitful than thefe, who are not a- 
fraid to contend, that the benefice was allodialityf or the land 
which was free and capable of alienation. The proofs, howe- 
ver, which evince the connexion between the words benefice and 
fief dtfiroj this notion ; and there are laws and records of the 
barbarians which make an adual difiinaion between the allodi- 
al and the beneficiary lands, which allude to the extenfive con- 
dition of the former, and the unalienable (late and the military 
fervice of the latter (4). 

From the grant at difcretion to the hereditary eftate* benefi- 
ces or fiefs were to know the ;rites of homage and fealty. For 
the vaflal, from the moment of his admifiion to the prote^ion 
of the fuperior, was to make an acknowledgement of his fub- 
miflion and refpefi:, and to give an afiurance of hi& fervice and 

fidelity^. 
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fidelity* He was alfo to be fubjed to the feudal Incidents or ca- 
fualities. For» from the earlieft times of the feudal grants, the 
fuperior was to find it neceflary to educate in his hall the ex- 
pedants of his fiefs, or his future vafTals. To this care he was 
even to be led oftnert and with greater attention, when the fief 
was precariousi and for life, than when it was to pafs down in 
fucceifion ; and the law, and not his choice, was to point out to 
him the infant heir. In every period of the advancement 
of the fieff the fuperior was to receive a prefent or relief 
on the grant of his land ; he was to have a concern in the 
marriage of his vaiTal ; he was to be affifted by his bounty or 
aid ; andy on>is delinqueace> he was to revoke or take back 

the donation (5.) 

There are writers^ notwithftanding, of diftinguifhed penetration, 
and of eztenfive learning! who are confident and certain that thefe 

things were the fruits of the perpetuity of the fief j and, I am fenfi- 
ble^ that the tribe of lawyers, who copy one another from genera- 
tion to generation, have embalmed this fancy in their iyftems (6). 
But it is altogether impoifible, that the perpetuity of the fief could 
a£k in their creation. For, at the period it difcovered itfelf, the 
feudal afibciation had lofl; its cordiality. The fuperior and the 
vaflal were in a date of hoftility ; and, in this fituation, a train 

of rites and incidents could not poffibly be created, which fup* 

* 

pofe protection and reverence, generofity and friendfhip. Thefe 
rites and incidents were to diftinguiih thofe early and fortunate 

periods, 
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periods^ vvhen the interefts of the fuperior and the vaflal were 
the fame, and their paflions mutual ; aud, though they prefer* 
ved their exiftence down to melancholy times^ and were to s^t 
as caufes of oppreffion, they had yet foftered the nobleft prin- 
ciples of our nature. After throwing a luftre on human affairs 
in one condition of manners, they were to degrade them in an(>- 
ther. They were to feel the influence of refinement and felfi{h« 
nefs ; and, in this lafl: fituation, the perpetuity of the fief, which 
thefe writers confider as their fource, was to add a regularity to 
their appearance, and to encourage their feverity. 

From the copquefts of the barbarians, till the ninth centuryt 

£efs were in their date of fluduation. It was about the year 
877 (7) that the perpetuity of the fief was eftablifhed in France, 

And it was known in every country of Europe in the com- 

■ 

mencement of the tenth century. 

The tenure of ^night-fcrvice was foon to follow the perpetu- 
ity of the fief, and was conneded with it. There is, according- 
ly, an inftance of a knight-fee in the 880 (8). In the reign of 
Hugh Capet, who was railed to the throne in the year 987, 
this tenure extended itfelf over France ; and, after having, ap- 
peared in other nations of Europe, it was introduced into tng- 
land. But, in this lafl country, there are peculiarities concerning 
the beginnings and the prbgrefs of fiefs, which have been the 
fubje£t of truitlels inquiries aud conjectures. 1 muft not, there-- 

forei. 
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fore^ pafs them over Id filence. If my principles are juft, they 
ought to dillipate the darknefs which covers a portion of our 
hiftory fo memorable and fo important. 

Many learned writers are pofuivey that the Anglo-Saxons 
were ftrangers to fiefs, and that thefe were introduced into Eng- 
land by William Duke of Normandy (9). There are writers 
not lefs learned) who affirm, that fiefs were not introduced into 
England by the Duke of Normandy, but prevailed among the 
Anglo-Saxons in the condition in which they were known un- 
der William (10). Great men range themfelves on each fide of 
the queftion, and I will not detra^ from their merits^ But, it 
will be permitted to me to expreis my fentiments. 

It cannot be true, that the Saxons, who fettled in Er^gland, 
were ftrangers to fiefs« For, in this cale, they mufi have re- 
nounced the manners to which they had been accuftomed in 
Germany. They muft have yielded to views diflFerent from all 
the other Gothic tribes who made conquefts. They muft have 
adopted new and peculiar cuftoms. And hiftory has not re- 
marked thele deviations and this diffimilarity* 

It cannot be true, that William the Norman introduced fiefs 
into England. The introdu(Siion of a fyftem fo repugnant to all 
the inftitutions which uiually govern men ; which was to force 
into an uncommon dire^ion both government and property -y, 

N whicL 
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■which was to hold out new maxims in public and in private 
life ; which was to afFeft, in a particular raanner, inheritance 
and eftates ; to give a peculiar form to juftice and courts ; to 
change the royal palace, and the households of gentlemen ; to 
overturn whatever was fixed and cftabliftied in cuftoms and u- 
fage's ; to innovate all the natural modes of thinking and of 
ading ; could not pofTibly be the operation of one man> and of 
one reign. 

Let us not be deceived by names and by authorities. Fiefs were 
to run the fame career in England which they had experienced 
in the other countries of Europe. They were to be at pleafure 
and annual, for life, a feries of years, and in perpetuity ; and, 
in all thefe varieties, they were to be exhibited in the Anglo- 
Saxon period of our ftory. The hereditary grant, as well as the 
grant in its preceding fludtuations^ was known to our Saxon an- 
ceftors. Of this, the conformity of manners which muft ne- 
ceffarily have prevailed between the Saxons, and all the other 
conquering tribes of the barbarians, is a mod powerfuli and a 
fatisfadlory argument. Nor is it fingle and unfupported. Hifto- 
ry and law come in aid to analogy ; and thefe things are proved 
by the fpirit and text of the Anglo-Saxons laws, and by adual 
grants of hereditary eftates under military fervice ( 1 1 ). 

It is, at the fame time, not lefs true, that the date of fiefs in 
England, under William the Norman, differed mod effentially 

from 
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from their condition among the Anglo-Saxons. The writers, 
therefore, who contend that they exifted in the ages previous to 
Duke William, in the fame form in which they appeared after 
his advancement to the crown, are miftaken. For, under the 
Anglo-Saxon princes, no mention is made of thofe feudal ^v^- 
ritics which were to fhake the throne under William and his 
fucceflbrs. Yet fiefs, under the Anglo-Saxons, in every ftep of 
their progreflion, muft have been connected with thofe feudal 
incidents which were the fources of thefe feverities. 



This difficulty, which, on a flight obfervation, appears to be 
inexplicable, will yield to my principles. The varying fpirit of 
the feudal alTociation, which I have been careful to remark, ac^ 
counts for it in a manner the moft eafy and the moil naturaL 
When the fuperior and the vafTal were friends, and their con- 
nection was warm and generous, the feudal incidents were ads 
of cordiality and affedion. When they were enemies, and their 
connexion was preferved, not by the commerce of the paffioas 
and the heart, but merely by the tie of land, the feudal incidents 
were ads of oppreffion and feverity. During the Anglo-Saxon 
times, the afFedionate ftate of the feudal aflbciation prevailedl 
During the times of Duke William, and his immediate fucceflbrs, 
their hoftile condition was experienced. Hence the mildnefs 
and happinefs of our Saxon anceftors ; hence the complaints 
and grievances of our Norman progenitors.. 

N z: Thk 
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This folution of a difHcultjr, which has been a fruitful fource 
of miftake, is ftrbngly confirmed by a peculiarity which I am 
now to mention, and which, in its turn, is to lead to the expli* 
cation of a problem that has been alike perplexing to our anti- 
quaries and hiftorians. 

It was from Duke William, down to King John, that the 
people of England were to complain loudly of the feudal feve- 
rities ; and, during this long period of outrage and lamentation, 
it was their inceflant defife, that the laws of Edward the G)nfef- 
for (hould be reftored. It is, therefore, beyond all doubt, that 
the feudal feverities were not heard of during the times of King 
Edward. The fuperior and the vaffal were then cordial and 
happy in each other. The feudal incidents were then expref- 
fions of generofity and attachment. 

But Duke William, who was to acknowledge, by his laws, 
the freedom of the Englifli government, which he was to infult 
by his adminiflration, enaded, that the poflefTors of land fhould 
not be harraffed with unjuft exa^ions and tallages {^12)^ He 
thus promifed an alleviation of the feudal feverities. And, what 
feems conftantly to have attended this promife, he formally re- 
ftored and confirmed the laws of the Confeflbr ( 1 3). In allufion 
to the fame feverities, William Rufus engaged to abftain from 
illegal aids and oppreffions ; and, in reference to the fame cu- 
ftoms of the Confeifor, he became bound to govern by mild and 

fan£tified 
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fandlfied laws (14). Henry I. executed a celebrated charter, 
which contamed direft mitigations of the feudal incidents, and 
he exprefsljr reftored and confirmed the laws of King Ed* 
ward (15). Stephen gave a charter of liberties to the barons 
and people; and it was its purpofe to beftow his fanaion on the 
grant of Henry, and to confirm the good laws and cuftoms of 
the Confeffor(i6). With the fame intentions, a charter of li- 
berties was framed and granted by Henry 11. (17). 

Thefe grants, though invaluable as ample and decifive tefti- 
monials of our antient liberties, by their perpetual and anxious 
retrofpedion to the Saxon times, could not be carried into exe- 
cution, and maintained in the purity of their intentions. The 
altered condition of manners, and of the feudal aflbciation, did 
not permit their exercife. Notwithftanding the high and inde- 
pendent fpirit of the Englifh nation, which occafioned thefe grants, 
the feudal feverities were to continue. They prevailed under Duke 
William, under Rufus, under Henry I. under Stephen, and under 
Henry II. They were known under Richard I. And, in the age of 
King John, they became fo exorbitant and fo wild, from the ec- 
centric and thoughtlefs nature of this capricious and defpicable 
prince, that the barons and the people confederated to vindicate 
their liberties, and produced the magna charta^ which, while it 
offered a limitation of the feudal rigours; was to be declaratory 
of the conftitutional freedom that had diflinguifhed this fortu- 
nate ifland itom the earlieft times (18). 

This 
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This conftant conne£tion of the complaints of the feudal fe- 
verities, and the revival of the laws and cuftoms of the Confef- 
for, from the age of Duke William to Kmg John, is a moft re- 
markable and important peculiarity. * What thefe laws were, of 

* Edward the Confeffor,* fays Mr Hume, ' which the EngliCh^ 

* every reign, during a century and a half, defired fo paffionate- 

* ly to have reftored, is much difputed by antiquarians; ana our 

* ignorance of them feems one of the greatefl; defeds in the an- 

* tient Englifli hiftory (i 9).' 

The train of thinking into which I have fallen, points, witU 
an indubitable clearnefs, to the explanation of this myftery. By 
the laws or cuftoms of the Confeftbr, that condition of felicity 
was expreffed, which had been enjoyed during the Anglo-Saxoa 
times, while the feudal incidents were expreffions of generofity 
and friendfhip. Thefe incidents, in the fortunate ftate of the 
feudal afTociation, ading alike to public and private happinefs, 
produced that equal and afFe£bionate intercourie, of which the 
memory was to continue fo long, and the revival to create fuch 
ftruggles. It was the cordiality, the equality, and the indepen- 
dence of this fociety and communication, which are figured by 
the laws or cuftoms of the Confeflbr, and which made them the 
fond objeds of fuch lading admiration, and- fuch ardent wifh-^ 
es (.20),. 



But» 
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But, while the times of Duke William and his fucceflbrs were 
difcriminated from thofe of the Confeflbr and the Anglo-Saxon 
princes, by the different ftates they difplayed of the feudal aflb- 
elation, there is another circumftance in the progrefs of fiefs, by 
Which they were to be diftinguifhed more obvioufly. 

Knight-fervice, which, in France, and in the other kingdoms 
of Europe, was introduced in the gentle gradation of manners, 
was about to be difcovered in England, after the fame manner^ 
when the battle of Haftings facilitated the advancement of Wil- 
liam the Norman to the crown of the Confeflbr. The (ituation 
of the Anglo-Saxons in an ifland, and the Danifh invafions, had 
obftrui3:ed their refinement. In the memorable year 1066, 
when they loft King Edward, and acquired Duke William, they 
knew the perpetuity of the fief; but they were altogether ftran- 
gers to knight-fervice and a knight^s fee. The duchy of Nor- 
mandy, when granted to RoUo by Charles the Simple, in the 
year 912, had yet experienced all the viciffitudes of fiefs. And 
William, being the fixth prince in the duchy, was familiar with 
the moft extended ideas of the feudal fyftem. Thefe he brought 
with him into England, and they were. to govern and dired his 
conduct. 

The followers of Harold having forfeited their eftates, they 
reverted to the crown. An immeufe number of lordfhips and 
manours being thus in the difpofal of William, he naturally 

gave. 
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gave them out after the forms of Normandy. Each grant, whe» 
ther to a baron or a gentleman, was computed at ib many fees ; 
and each fee gave the fervice of a knight. To the old benefici- 
ary tenants, he was to renew their grants under this tenure. By 
degrees, all the military lands of the kingdom were to fubmit to 
it. And, with a view, doubtlefs, to this extenfion, the book of 
Domefday was undertaken, which was to contain an cxslQ: date 
of all the landed property in the kingdom. Inilead, therefore^ 
of bringing fiefs into England, this prince was only to introduce 
the lad (lep of their progrefs, the invention of the knight's fce^ 
or the tenure of knight-fervice. 

In fad, it is to be feen by his laws, that he introduced knight'* 
fervice^ and notfefs. Nor let it be fancied, that this improve- 
ment was made by his fingle authority and the power of the 
fword. His laws not only exprefs its enadment in his reign, 
but mention that it was fandioned with the confent of the com- 
mon council of the nation. It was an a£t of parliament, and 
not the will of a defpot, that gave it validity and eftablifh- 
ment (2i)* 

The meafure, it is to be conceived, was even highly accept- 
able to all orders of men. For, a few only of the benefices of 
the Anglo-Saxon princes being in perpetuity, the greateft pro- 
portion of the beneficiary or feudal tenants muft have enjoyed 
their lands during life^ or to a fcries of heirs. Now, the ad- 
vancement 
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vanccment of fuch grants into hereditary fiefs, under knight- 
fervice, was an important advantage and acquifition. While it 
operated to the convenience and the grandeur of the fovereign, 
it bettered the property, and fecured the independence of the 
fubjedi. 



But, while it is to be thought, that knight-fervice was intro- 
duced into England in the times of Duke William, and extend- 
ed over it to a confiderable degree, it is not, I believe, to be found 
with certainty, how many fees or knight-fervices were created 
in his reign. Ordericus Vitalis has, indeed, affirmed, that Wil- 
liam created fixty thoufand knight fervicfts or fees (22). But a 
very diflPerent ftate of this matter is given by Alexander, Arch- 
deacon of Shrewlbury, a diligent officer of the exchequer, in the 
days of Richard L King John, and Henry III. He mentions 
it as a tradition in his day, that, under Duke William, the num- 
ber of fees in England amounted only to thirty-two thoufand. 
Of this, however, he could find no proof in any record (23). 
The difcrepancy between this report, and the teftimony of Or- 
.dericus Vitalis, is io great, that no reliance is to be given to ei- 
ther ot them. And, though Mr Madox, Mr Hume, Sir Wil- 
liam Blackftone, and many writers, are difpofed to adopt the re- ' 
lation of the latter, there feems not any convincing reafon in its 
favour. For, ii. dependent of the tradition of the Archdeacon 
of Shrew fbury, v\hich afFefks it fo violently, it is obfervable, that^ 
the knight-tees, muft have been in a ftate of conftant fludua- 
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tion under Duke William ; and that, in the darknefs of time, it 
is impoffible to find out the number of the laft fee which was 
granted by him. The fluduation in the number of fees con- 
tinued alfo under his immediate fucceffors. For, it was not till 
about the end of the reign of Henry IL that all the allodial pro- 
perty of England was converted into tenure (24). And, from 
the adminiilration of William (ill this period, there mud have 
been a gradual augmentation of the fees and the knights* 

It may now be a fpeculation, neither incurious nor unufeful, 
to attend to fiefs in the fiate of their completion) and to remark 
the military power they efiablifbed. 



CHAP- 



CHAPTER III. 



Of the Military Power of a Feudal Kingdom* 



SECTION L 



An Idea oftbe Feudal Militia. 



WHEN the feudal aflbciation was cordial, there exifted^ 
no necellity for the knight's fee. The vaffals of a 
chief gave with pleafure their afliftance. When this aflbciation 
was difcordant, different interefts actuating the fuperior and the 
vaflTaU art and policy were to prefcribe the exa£t fervice to be 
performed. Nothing was to be left to friendship and cordiality. 

A rule, certain and definite, pointed out the duties of the vaflal. 
This rule was the tenure of knight-ferviee.. 

A duchy, barony, or earldom, were the eftates pofleflfed by the' 

nobles; and, bemg divided into fees, each of thefe was to lup- 

y O 2 ply: 
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ply its knight. A tenant of the crown, who was not created 
into nobility, but enjoyed a grant of land, furniftied alfo his 
knights in proportion to his fees. The nobles and the gentry 
of a feudal kingdom were thus its defenders and guardians. And 
they granted out territory to perfons inferior to them in the di- 
vifions of fees, and under the burden of knights. In propor- 
tion, therefore, to the extent of its lands, there was, in every 
feudal ftate, an army, or a body of militia, for its fupport and 
protection. 

But, while a force, numerous and fuf&cient, was, in this man«> 
ner, created, a care was alfo bellowed to hold it in readinefs to 
take the field. The knights, who were to appear in proportion 
to the fees of each eftate, were bound to afTemble at a call, in 
complete armour, and in a ftate for a3ion(i). The feudal mi- 
litia, of confequence, could be marched, with expedition, to de- 
fend the rights of its nation, to fupport its honour, or to fpread 
its renown. 



The ufual arms of a knight were the (hield and helmet, the 
coat of mail, the fword, or the lance (2). It was, alfo, his duty 
to have a horfe. For, a growing luxury, and the paffion for 
fhow, encograged by torneaments, had brought difcredit to the 
infantry, which had diftinguiflied the barbarians in their original 
feats, and facilitated their vidories over the Romans (3). The 
horfemen were called the battle^ and the fuccefs of every en- 
gagement 



s 
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gagetnent was fuppofed to depend upon them. No proprietor 

# 

ofsL fee, no tenant by knight-fervice,. fought on foot." The in- 
fantry confided of injen, furnifhed by the villages and the towns 
in the demefnes of the prince or - the nobles. The bow and the 
fling were the arms of thefe } and though, at firft, of little con- 
fideration, they were to grow more formidable (4). 

During the warmth of the feudal aflbciation, the military fer- 
vice of the vaffal was every moment in the command of the fu- 
perior. When their afTociation was decayed, it was not to be de- 
pended on, and, when afforded, was without zeal, and without 
advantage. The invention of knight-fervice, which was to re- 
cover, in Tome degree, the vigour of this connexion, while it 
afcertained the exadl duty to be rendered, was to fix its duration* 
Each poffeflbr of a fee was, at his own expence, to keep him- 
felf in the field during /ort;y days (5). To this obligation, the 
great vaflals of the crown wer€ bound, and inferior proprietors 
were to fubmit to it* When a fingle battle was commonly to • 
decide the fates and the difputes of nations, this portion of time 
was confiderable and important. And, if any expediency de- 
manded a longer duty, the prince might retain his troops, but 
under the condition of giving them pay for their extraordinary 
fervice (6), ' 

* 

Such was the military /yftem which, during a long period of 
time, was to uphold the power of the monarchies of Europe ; a 

fyftem, 
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fyftem, bf which it was the admirable confequencc, that thofe 
who were the proprietors of the land of a kingdom, were to de- 
fend it. They were the moft interefted in its welfare and tran- 
quillity ; and, while they were naturally difpofed to a£k with 
union and firmnefs, againft a foreign enemy, they were induced 
not lefs ftrongly to guard againft domeftic tyranny. Their in- 
tereft and happinefs, their pleafure and convenience, urged them 
equally to oppofe invafions froni abroad, inteftine commotions, 
and the flretches of prerogative. A ftrength, fo natural, and 
which could never be exhaufted ; a ftrength, in which the prince 
was to have lefs authority than the nobles, and in which the 
power of both was checked by the numerous clafs of inferior pro- 
prietors ; a ftrength, which had diredWy in view the prefervation 
of civil liberty, feems, on a flight obfervation, the perfedion of 
military difcipline. 

But, with all its appearance of advantage, this fcheme of an 
army was incompatible with refining manners ; and, in pointing 
out the caufes of its weaknefs, we may fee the fymptoms of re- 
finement they are to exhibit. A double curiofity is thus to 
eonfole. with its charms the anxiety of inquiries that are irklome; 
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SECTION II. 



The Inefficacy of the Feudal Militia. The FraSlions of a Fee, 
Its Members. Attempts to cfcape out of the^ Bondage of Fiefs. 
The Fine of Alienation. Stibflitutions of Service. Commuta^ 
tions of Service for Money. The Fine for the NegleSi of Ser^ 
vice. The Tenure of Efcuage. The Rife ofStipendiat ies^ and 
the NeceJ/ities of Princes. Devices and Frauds to prevent the 
Service of Knights^ and the Payments of Efcuage. The Rife 
of Commerce. 



TH £ portion of land termed ^fee^ which was the foun- 
dation of knight-fervicey and on which there rofe the 
mighty fabric of the feudal ftrength, was no fooner invented 
than it was to fuffer. In the frittering down of feudal proper- 
ty by infeudationst the practice prevailed of dividing even a fee. 
Thus, there were fome vaflals wh6 pofTeiTed the half of )a 
knight's fee. There were others, who had the third, the fourth, 
or the fifth parts of a fee. Fradions of a fee, even to the thir- 
tieth and the fortieth parts, were not uncommon ( i ). Thefe par- 
ticulars! fo perplexing to the hifiorians ot modern times, feem 

incon- 
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inconfiftent with the views of knighl-fervice, and require to be 
explained. 

A fee could properly be divided into eight portions^ and 
thefe were faid to be its members. They received this appella- 
tion> becaufe their proprietors were bound to perform the mili- 
tary fervice, or the original purpofe of the grant. All divifions 
beyond thefe portions were improper ; and their pofleflbrS) not 
being members of the fee, were to perform no fervice. The 
queftion ftill recurs, how the members of the fee, or the pro- 
prietors of the eight portions, were to perform the fervice of a 
knight ? After the invention of knight-fervice, the ufual term 
that the militia were to remain in the field was forty days- 

The eighth part of a fee, by this rule, gave a title to the eighth, 
part of the fervice of a knight. Its proprietor, of confequence, 
took the field for five days, which was his proportion ot the fli- 
pulated fervice of the fee for forty days. The pofleffor of the 
half of a knight's fee was thus to give his attendance for twenty 
days : And, in this manner, the other members of the fee were: 
to adt (2). 

The members of the fee had each the privileges of a manouri 
that is, jurifdi£tion, court, and ufage. Hence the multipUcacion, 
of old, of little manours. The proprietors of fra£lions>who 
were not n^embers of the fee, had not the privileges of manours, 
but paid luit and attendance, at the courts^of the county or can^^ 

ton^ 



IN E U R O P .E. 113 

ton. The former were included in the fyftem of fiefs ; the lat- 
ter were thrown out of it, and their number was equally pro- 
moted by the anxious fondnefs of a father, who would provide 
for all his children, and by the ruinous prodigality of a fpend- 
thrift, who would relieve his neceffities. 

The fraftions which were members of the fee, were to be a 
fhock to the feudal militia, by difpofing to different perfonS) 
the fervice which a fingle individual could perform with greater 

{kill and addrefs. They were to be a fource of weaknefs and 
diforder. The fradllons which were not members of the fee, 
were to haflen the period of the alienation of property. 

AmidA the wants created b^ fociety and intercourfe, by am- 
bition and plealure, the vafTal, who held from the crown many 
fees under knight-lervice, found it nectflary, at times, to obtain 
from his prince the licence to let out a portion of them under a 
farm-rent, and not lul)je£t to military fervice, nor to homage, 
wardfhip, relief, and the othei: feudal incidents {3). The land 
he retained was fufficient to produce the number of knights 
which were required fronni him. No immediate prejudice was 
fuppofed to be done to the power of the fovereign, or to the mi- 
litia. And thus, entire fees, and great proportions of territory, 

were to efcape out of the magic circle of feudality. They were 
to pafs from chivalry and tenure, to be fubjeft to profits or pre- 
ftalions by the year. Licenfes from vaflals to their feudatories, 

B created 
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'Created alfo thefe converfions of fees into property. As devia- 
tions from a fyftem, they mark its decline ; as attentions to pro- 
perty, they exprefs the propenfity to refinement and commercial 
manners. 



Leafes, in this form, were even to be made without the know- 
ledge of fuperiors. The intereft of the vaflal in the eftate, fo 

much greater and more intimate than that of the lord, was to 
carry him flill farther. Retaining a fufEciency of land for the 
knights he was to furnifh, he was to venture on the fale of par- 
ticular fees. Encroachments made with this precaution, were 
to lead to encroachments more extravagant. Sales were to take 
place, without the refervation of a property equal to the military 
fervice to be performed by the vender. The attention of the 
lord was thus called forcibly to the ads of his vaffal. Con- 
fulting his intereft and importance, he would permit of no fales 
that had not the fandpn of his confent. The ufages and doc- 
trines of fiefs were in his favour. It was expedient for the ne- 

a 

ceifitous vafTal to ad with his approbation. A bribe came to 
foften the feverity of the lord. The fine of alienation was cfta- • 
bliOied. On the payment of this fine, the vaflal might fell and 
barter, not only a portion of his fees, but the whole of 
them (4). 

Thefe peculiarities had power of themfelves to deftroy the 
feudal militia. But other caufes were to concur with them. 

Mea 
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Men of rank and fortune were to yield to an increafing luxury. 
The love of eafe made them wifli an exemption from fervice, 
and their pride produced a diflike to the mandate of a fuperior. 
The fubftitution of perfons to perform their duties, of which 
the idea was firft fuggefted by the ficknefs of vaflals, and then 
familiar from the grants of fees to ecclefiaftics, and their devo- 
lution to women, became a flattering expedient to the rich and 
the luxurious (5). The prince could not depend on the perfonal 
attendance of the nobles and the tenants in capite. Perfons, 
hired with a price or a penfion, were often to difcharge their of- 
fices, and to difguft troops, who were to fubmit reludlantly to 
their command; 



Subftitutions of this fort, however, though they came to be 
very common, were a matter of delicacy and attention. For 
the condition of fociety in the feudal ages permitted not, at all 
times, the wealthy and the noble to delegate the authority over 
their vaflals. But, when in a fituation fo critical, they were not 
without refources. 



Irhad been ufual, from the earlieft times, for the fuperior to 
levy a fine from the military tenant who retufed to take the 
field at his fummon8(6j. This fuggeffed, very naturally, the 
commutation of fervice for money. A new method of tenure 
was thus to arife. The vaflal by knight-fervice might convert 
his holding into the tenure of ejcuage^ which, inftead of exading 

P Z knights 
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knights for the fees of his eftate, required him to make pay- 
ments to the exchequer of his prince (7). 

While this averfion from fervice was to prevail, troops were 
yet to be neceflary. The fine, accordingly, which the fpvereiga 
demanded from the yaflal who pegleded to perform his duty, 
the payments he received by agreement from the tenants by ef- 
cuage, and his interefl: to fupply the attendance of bpth^ were to 
produce, in every country of Europe, a multitude of Jiipendia^ 
ries. 

Thefe forces were a mixture of all nations, and confided pf 
xnen, whom poverty and debauchery had corrupted into wretch* 
ednefs. 1 hey had no folicitude what caufe they were to de- 
fend ; and their convenient fwords obeyed, at all times, the do- 
natives of princes. They were called coterelli^ from the hangers 
they wore, ruptarih from the pay they received^ and many of 
them being of the country of Brabant, the term Brahanfons^ or 
Brabantiniy came to exprefs them (8). 

The introduction of thefe banditti into a feudal army, was the 
utmoft violence to its nature. It offended infinitely the barons 
and the military tenants, that they fhould be called to mingle 
with perfons fo ignoble. Tet» the princes of Europe, finding 
the advantages of troops whom they could command to their 
purpofes, and march at their will, were difpofed to encourage 

them# 
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them. They perceived, that they could poflefs no power with- 
out mercenaries ; and no mercenaries were to be had without 
pioney. Hence the paffion for weahh they were to difcover ; 
hence their ruipous projedls to acquire it. 

^t» while the ftruggles for money » thus created, were to pro- 
duce conicquences diftant and important^ they ferved to deftroy 
f4tog<ther the purpo&6 of knight-fervice. They gave a mortal 
ftab to the feudal militia. The feudal alTociation wa« to be foul 

with difgufts, oppreflions, and diforders. Time, and the devices 
of art, augmented the general confufion. The barons and te«^ 
Bants m capita by knight-fervice, when fummoned to take arms, 
were often to difpute the number of their fees, and the knights 
they fliould furnifli. The tenants by efcuage made proflFers of 
tibe half or the third of the payments to which they were bound. 
The coaftahles and the marlhals of armies were ill qualified to 
decide concerning matter^t fo delicate in their own nature» and 
m which aa impropriety of condu^ might be a prejudice to their 
fevereigns. Doubta were tp arifei not only about the fees or the 
knights of eftates, but about the tenure by which they were 
held (9). The clergy were to invent, and to encourage frauds. 
They taught the laity to convey to them their feudal poffeffions, 
and to receive them back as property. The fees in their own 
enjoyment they aflFeded to hold in frankalmoigne, or by a te- 
nure that gave no fervice but prayers (10). The fubdivifions of 
knight-fees created perplexities that were intricate in no com- 
mon 
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mon degree. Fines or payments were often to be demanded, 
not only for the fradlions which were members of the fee, but 
for fractions which were not members (ii). The confultation 
of rolls and records, inquiiitions by jurors, and the examination 
of witneffes or evidence, required a length of time, and a trial of 
patience, and were not to be always fatisfadtory. The fovereign, 
in the mean time, was in hafte .to march againft an enemy. 
And he felt his weaknefs in the diminifhed tanks of his army, 
in the abftradions of his revenue, in the turbulent fervice of the 
great vafTals who obeyed his fummons, in the coldnefs of thofe 
who aded as fubflitutes, in the total want of difcipline and of 
military knowledge in inferior orders, and in the limited time 
which the troops were to remain in the field. 

To all thefe caufes, the rife of commerce is to be added* Its 
various purfuits, and its endlefs occupations, were to aduate the 
middle^ and the lowed clafles of men, and to give the killing 
blow to a fyftem, pf which the ruins and decline have an intereft 
and importance that bring back to the memory its magnificence 
and graadeur. 



G H A P- 



CHAPTER IV. 



The Fall of Chivalry as a Military Eftabli/hment. The Knights 
of Honour lofe their Confideration. Their Numbers and Venali^ 
ty. Wealth becomes a morefolid Title to Knighthood than per^ 
fonal Merit. This Dignity is conneSied 'with the PoJfeJJion of 
a Fee. It ceafes to be Honourable^ and is made a Subject of 
Compulfion. Fines for the Exemption from Knighthood. The 
antient Chivalry dif appears on the Rife of Regular Armies. 



AL L the fpleadour and advantages of the antient chivalry 
could not uphold the feudal xnilitia« The dubbed 
knight, or the knight of honour, was to fall with the mere mili- 
tary tenant, or the knight of tenure. Chivalry was to decay as 
well as knight-fervice. When they ceafed to give a mutual aid 
and fupport, they were foon to operate in a contrary diredion, 
and to promote the decline of each othen 

In the order of dubbed knights, there were neceflarily a mul« 
titude of warriours, whofe military renown had chiefly entitled 
them to the inveftiture of arms, and whofe accomplishments 

were 
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were greater than their fortunes. Their knowledge in war, and 
the rank to which they were advanced by the ceremonial of 
koighthood, gave them the capacity of adling in all ftations. 
Their poverty, fplendid, but inconvenient, made them attach 
themfelves, in a more particular manner, to princes and nobles (i). 
From thefe they received penfions, and, in the houfehoids of 
thefe, they enjoyed and fuftained honours and offices. Men of 
rank were to vie with one another in their numbers add attach- 
ment. They became a part of the garniture, the magnificehce, 
and the pride of nobility (2). 

There were thus, in the declenfion of the feudal army, a fbci- 
ety of men, who could fupply the perfonal' fervice and attend- 
ance of the luxurious and the great. A fubftitution of knights, 
in the place of the barons and vaflals of the crown, was thence 
to prevail very generally. And, while knights were, in this 
manner, to wound deeply the military difcipiine and ' arrHbg^^ 
ments, they were to throw a' contempt on knighthbod' by their* 
numbers and venality. The* change of manners, and the'ufes of" 
wealth, had tarnifhed the luftre and the glories of the' ant?etit' 
chivalry. 

In the (late of its degradation, the long and hard apprentice- 
fliip to arms v^hich, of old, had pfe{>ared the candidate fbr'the 
ftruggles and the cares of knighthood, was forgotten. The pofi- 
felCion of a portion of land was to be ifufficient to give a title to 

this 
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this dignity. It was annexed to a knight's fee. The unaccom- 
pliflied proprietor of a few acres was to be adorned with the 
fword, and to be admitted to the ceremonies of knighthood. 
But he could not hold its honours. They had paffed away for 
ever. The order, which had ennobled kings, and great nefs, fu- 
preme power, and the loftieft acquirements, grew to be mean 
and trivial. 



The afpiring and the meritorious who, of old, courted and ex- 
peded knighthood, with the moft paflionate ardour and the 
fondcft hope, were now to avoid it with anxiety, and to receive 
it with difguft. An unhappy exertion of prerogative was to 
add to its humiliation. Princes, to uphold their armies, were to 
iflue frequent proclamations, which required all the military te- 
nants of the crown to appear before them on a certaiit^day, and 
to be girt with the belt of knighthood (3). Having ceafed to be 
an objedl of choice, it was to be made a fubje<fl of compulfion. 
A fingle knight's fee held of the crown, being deemed an ample 
enough fortune to entitle to knighthood, its pofTeflbr, if unwilling 
to accept this dignity, was compelled to receive it (4). Senility, 
irrecoverable weaknels, and lois ot limbs, were the only excufes 
to be admitted for his ret'ufal. If he had not thefe reafons to 
plead, and neglefted to take the honour of knighthood, his e- 
ftate was diftrained by the officers of the revenue (5). Men 
were to buy, as a privilege, a refpitc and an exemption from 

Q^ knighthood;: 
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knighthood ; and princes^ whea they coold not recover their 
'armies, were to fill their exchequers (6). 

In a condition, not merely of meantiefs^ but of disgrace and 
calamity, the antient chivalry could not exift long. It was wOm 
out to extremity ; and the military and regular eflabliibmeots 
to which the defeds of the feudal arrangements pointed fi> 
ftrongly, were to fuperfede its ufes and advantages. It did not 
die, as fo many writers have fancied, of the ridicule of Cer« 
vantes, but of old age, defpondencei and debility. 
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CHAPTER V. 



The Military Arrangements which prevailed in the 
Declenfion of Fiefs and Chivalry, The Intro- 
dudion of {landing Armies. 



SECTION I. 



Of Mercenaries. The Evils which refult from them. The Rife 
of Taxations^ 



THE mercenaries, which were made neceflary by the 
difordera of fiefs and chivalry, were to lead to misfor- 
tune and mifery. They were fcarc'ely known, when the prin- 
ces of Europe invented the art of extorting the wealth of their 
fubjeds, and of employing it to opprefs them. While the lands 
dealt out by the crown created an effedual army, foldiers gave 
their fervice for their pofleflions. But, when the inconveuien- 
cies and the defeats of this fyftem had produced mercenaries, 

Q^a tha 
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the prince had no poffeffions to beftow. His domains had gone 
away from him in prodigalities and donations. It^was yet in- 
cumbent on him to maintain his troops. Money was abfolutely 
indifpenfable to him, and he was to find out meafures to procure 
it. 1 hefe meafures are interefting in themfelves, and ftill more 
fo in their confequences. They gave rife to taxations in Eu- 
rope. 

The vafTals of the crown by knight-fervice were obliged to 
perfonal attendance in wars ; but, confidering it as a burden, 
were difpofed to compound for it. This was alfo the cafe with 
the inferior tenants. They were no lefs inclined to contribute 
their proportions to their lords, than thefe were to fatisfy their 
prince. To the prince, the money of his vaffals was of more 
advantage than their fervicej but agreements with each were 
fatiguing and endlefs ; and his mercenaries were clamorous and 
impatient. 

An expedient prefented itfelf, which, to all parties, gave the 

promife of eafe and fatisfadion. 1 he prince, inflead of the fer- 

vice that was due, and, inftead of contrading with every tenant 

k * who held from him, affefled a moderate fum on every knight's 

fee throughout the kingdom (i). It was juft that his tenants 
fliould give a fine for their attendance; and what they furnifhed 
was to go to his mercenaries. 

The 
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The prerogative thus begun, was pregnant with misfortunes 
to fubje^s, and with advantages to princes, which were forefeen 
neither by the former, nor the latter. What, at firft, was a 
matter of expediency, and an expreffion of the confidence of the 
people, and of the difcretion of the fovereign, grew into a moft 
formidable taxation (2). It was to be exerted with no modera- 
tion or decency. In the delirium of their greatnefs, the princes 
of Europe were to fancy, that, in extrafting money from their 
fubjeds, they ought to know no rule but their ambition, their 
wants, and their caprice. 

In a conformity with the affeflment on the eftates fubjed to 
knight-fervice, a tax was to be demanded from the poflefTors of 
land holden in frankalmoigne and in foccage (3). And I have 
already obferved, that the tenants by e/cuage paid a ftipulated 
fine for their fees. All the territory of a kingdom was thus to 
contribute to the neceffities of princes, and the greateft propor- 
tion of it was to be actually expofed to their ravagesJ 

Their rapacity was not yet to be fatisfied. The cravings of 
ambition, and the prodigalities of mercenaries, demanded fome- 
thing more. During the fortunate times of the feudal aflbcia- 
tion, it had been common for the inhabitants of the cities and 
towns within the demefnes of the fovereign, and within thofe of 
the nobility, to exprefs, refpedively, by prefents, their fubmif- 
fion^ fatisfadion, and gratitude. In more unhappy times, thefe 

gifts, 
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gifts, thefe fruits of gcnerofity, were demaDded as a right. Thefe 
prefents, the expreflions of happinefs, grew into tallages and 
exadions, and were to denote mifery and wretchedncfs* The 
prince, with an unblufihing audacity, levied grants at his will 
from his cities and towns ; and his example was followed by 
the nobles within the cities and towns within their territories. 
Hence the moft deflrudive and the moft calamitous of all the 
opprefTions of the middle times (4). 

Meafures, fo hoftile to the free fpirit of the Gothic govern- 
ments, infringements of property fo audacious, were every where 
to excite and to inflame the paffions of the people. The princes 
of Europe were to contend for power, and their fubjeAs for li- 
berty. Struggles, the moft critical and the moft ferious, were 
fuftained ; and the progrcfs of thefe, and the refpedkiye fuccefs 
of the parties in the different kingdoms of Europe, were to al- 
ter its governments to the forms they maintain at this hour. 

In France, and in other countries, the command of the mer- 
cenaries, and the power of taxation, were finally to prevail. In 
England, the frantic weakneffes of King John, and the union 
of the nobles and the people, were to renovate the Gothic liber- 
ty, and to fet limits to princes. While, in ftates lefs fortunate, 
the kingly authority was to grow into defpotifm, and to debafe 
the genius of men, while taxes, and tallages, and exadions, were 
to be demanded in wantonnefs and caprice, and a cruel tyranny 

to 
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to difFufe oppreffion and grievance, the magna charta was to 
command, that no prince of England fliould prefume to levy a- 
ny tax, tallage, or exaiSion, without the confent of the parlia* 
ment (5) ; and that, while the land of the kingdom was to be free 
from his rapacioufnefs, he fhould not dare to harrafs its cities or 
towns, but that they (hould return to the pofleflion and enjoy- 
ment of their antUnt liberties (6). 

The diforders of the feudal militia produced mercenaries^ and 
the ufe of mercenaries gave birth to taxations. Taxations were 
begun to be levied, in all the dates of Europe, at the will of the 
prince. This occafioned contentions between fovereigns and 
their fubjedls. The vi£tory of the kingly authority over the li- 
berty of die people, continued in many princes the power of 
taxation ; and this power, and the command of mercenaries, are 
the completion of defpotifm. In England, the prerogative of 
taxation which the prince had afTumed, was wrefted from him 
by the great charter of liberties. He was to command his mer- 
cenaries ; but he was to depend for their fupport and their pay 
on the generofity of his people* 



SEC. 
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SECTION 11. 



The Difference betnveen a Mercenary Soldier and a Feudal VaffaU 
Sovereigns find Troops by entering into Contra^s ivith their 
Nobility^ and ivith Captains by Profejfion. Volunteers make an 
Offer of their Service. Commijjions of Array. The Difadvan^ 
tages of thefe Military Schemes. The Idea and Efiablifh nent 
of a Standing Force. France^ and other Nations^ lofe their 
Liberties. The Oppo/ition to a Standing Force in England. The 
total Abolition of Fiefs. The confequent Necejfity of a Stand-' 
ing Army. The Precautions and Anxiety ivith ivhtch it is in^ 
troduced. 



THE Coterelliy or banditti who wandered over EuropCf 
and offered their fwords to the higheft bidder, introdu- 
ced the idea that war might be confidered as a trade. The feu- 
dal proprietor fought for his land and his nation, and the prince 
had no title to demand his fervice in any difpute of his own. 
He drew his fword for the fafety of the ftate,or for its honour ; 
but he was not bound to fupport the quarrels of his fovereign. 
When the feudal prince contended with a. great fubjed, the feu- 
dal 
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dal vaflals of the kingdom did not move indifcriminately to his 
call. His defenders, in this fituation, were his particular vaffalS} 
or the tenants of his demefne. In like manner} if he declared 
vrar againft a foreign ftate, without the confent of the great coun- 
cil of the nation, the majority of the feudal vaflals might refufe 
to obey his mandate. It was only in th° wars, and in the quar- 
rels approved by the nation, that they attended to his fum- 

» 

monsfi). But, when arms became a profeflion, the foldier fti- 
pulated his fervice for his pay. He confulted not for whkt end 
he was to fight. An implicit. obedience was required from him ; 
and his fword, though it might be employed againfl a natural 
and an a£live enemy, might alfo be turned againft his native 
country, and give a ftab to its repofe and profperity. 

When, from the refufe or the vagabonds of Europe, the ta- 
king money for fervice was become familiar, the making war a 

traffic prevailed in every (iate. The idle and the profligate 
found a way ot life, which flattered their indolence and rapaci- 
ty. The ulual method of collecting an army, was now by con- 
trads W4th nobles, who had authority over the loofe and difor- 
derly inhabitants of their eftates ; with captains, whofe addrefs 
or valour could allure adventurers to their ilandards ; and with 
individuals, whofe poverty or choice made them o(Fer themfelves 
to the conftables and the marfhals of princes. Thefe troops, 
though more obedient than the Gothic militia, were not much 
fuperior to them in difcipline. For, at the end of every war> 

II the 
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the prince, on whom they depended for pay, was in hafte to 
difband them (2). 



But, while this grew to be the ufual method of raifing an ar- 
my, it was a law in the different nations of Europe, that all the 
fubjeds of a kingdom were bound to take arms in cafes of ne- 
cefiity. Statutes, accordingly, or ordinances, afcertained the ar<« 
mour with which every perfon, in proportion to his riches and 
rank, was to provide himfelf, and which he was to keep con* 
flantly in his poffeflion (3). And thus, when dangers threaten* 
ed, and fudden invafions took place, commiflions of array were 
iffued by princes, and fupplies to the army called out from the 
provinces and counties, the villages and cities (4), The foldicrst 
levied in this manner, received alfo the pay of the prince* 

Thefe (chemes for a military power were ft ill imperfed. The 
oppreffion of arrays was difgufting and cruel in the higheft de* 
gree ; and the troops they furnifhed were ill difpofed to exert 
themfelves, and without difcipline. Mercenaries were the 
ftrength of armies ; but, to collect fuch multitudes of them as 
were requifite for great and vigorous efforts, required an inex- 
hauftible revenue. They had, befides, no principle of attach* 
ment or of honour. An obje£t of terror to the people, and of 
fufpicion to the prince, they were employed and detefted ; and 
when the termination of a war fet them loofe, the condition of 
Europe was deformed, and the ^reatell diforders were perpe- 
trated 



IN EUROPE. 131 

trated. They had no certain homes, and no regular plan of fub- 
fillence. They were at the command of the turbulent and fac- 
tious ; they aflbciated into bands and companies, and were often 
fo formidable as to maintain themfelves, for a tinie, in oppofi- 
tion to the civil authority. Robberies, murders, the raviftiment 
of women, and other atrocious crimes, were frequent {$). The 
contagioufnefs of their example, and the enormities they produ- 
ced, feemed incompatible with the exiftence of fociety ; yet their 
ufe and their ditmiflion were neceiTarily, in a great meafure, to 
create this contagioufnefs and thele enormities*. 

Confufions often lead to improvement, by demanding and' 
pointing, out a remedy. It was perceived, that the foldiery ought 
to be maintained or krpt up, not only in times of war, but of 
peace. T'hey would thus be preferved from maroding, and 
plunder, and riot ; and, improving in difcipline, they would 'a£L 
with greater firmnefs and efficacy. 

The creation of a (landing force, of which the idea was thus^ 
unfolded, was alfo facilitated by the rival(hip which had pre- 
vailed between France and England. From the time that Wil- 
liam Duke of Normandy had mounted the throne of England, 
the two kingdoms entertained a jealouly of one another. The 
dominions which the tnglifh were to poflefs on the continent, 
being a fource of confideration to them there, became the foun- 
dation of dilquiets and animofuies, which were ready to break. 

R 2 out 
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out on occafions the moft trifling. Frequent wars- putting to 
trial the ftrcngth and refources of the rival ftates, ferved to im- 
prove them in arts and in arms. Even the vi€lorie8 of Ed- 
ward III. and Henry V. v^rhile they brought fo much ftrcngth 
and glory to England, were to be leflbns of inftrudlion to the 
other ftates of Europe, by difcoverrng the danger which muft 
refult to all of them from the encroachments of a power fo 
mighty and^ fo ambitious. The battles of Crefly, Poidtiers, and 
Azincourt, which feemed to bring nothing but honour and ad- 
vantage to the Englifli, were the prognoftics of their humiliation. 
And, while France was apparently in a ftate of defperation, it 
was to recover its importance and grandeur. The maid of Or- 
leans was to aftonifh with the wildnefs of her heroifm ; Charles 
Vn. was to exert his political fagacity ; Dunois, his military ikill. 
The domeftic difcords of France were to ceafe ; and the Duke 
of Burgundy, perceiving the pernicious confequences of uniting 

France to England, was to throw oflF his unnatural connexions 
with the latter, and to facrifice his animofities to policy. In a 
word, the foreign dominions of the Englifli were to be raviflied 
from them. And Charles VIL inftruded by the paft, and ap- 
preheniive of future invafions and calamities, was to guard againfl: 
them by the wifdom and the ftability of his precautions. 

Thus, the decay of the feudal fyftem, the diforders of the 
mercenaries, and the political condition of France with regard to 

Englandf 
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Enghndi all confpired to illailrate the neceffity of a ftanding 
force. 

Haring dcUberated maturely on the ftep he was to take^ 
Charles VII. in the year 1445, fcleding out of his forces a body 
of cavalry, to the number of nine thoufand, formed them into 
fifteen regular and ftanding companies, under officers of expe- 
rience. Three years after, encouraged by his fuccefs, he efta* 
blifhed a (landing infantry of Frank archers, to the number of 
(ixteen thoufand (6). The nobility, who had been long tired 
and difgufted with the fatigues and the returns of military fer- 
vice, to which their tenures fubjefted them, and the people, who 
hoped, under difciplined troops, to be free from the infults and 
opprefEons which they had known imder the mercenaries, op- 
pofed not thefe eftablifhments. They were ftruck with the ad- 
vantages to be derived from them, but difcerned not their dan- 
gerous and fatal tendency. No conftitutional limitations were 
made ; no bulwarks were raifed up for the fecurity of the na- 
tional independence and liberties. Succeeding princes were to 
add to, and improve on the regulations of Charles ; and, from 
this period, the monarchs of France were to be in the full capa- 
city of levying taxes at their pleafure, and of furveying, in 
mockery, the rights and pretenfions of their fubjeds* 

But, while France and other ftates of Europe, in confequence 
of thefe general reafons, and from the idea of their own intereft, 

and 
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and the upholding a balance of power, were to be induced to ad- 
mit of ftanding armieS) and were thence to lofe their liberties, 
the fame caufes did not operate the fame efFe£ts in England. 
The introdudion of a ftanding army was, indeed, to be made 
effedual there ; but at a very diftant period, and on principles 
the moft confiftent with liberty. The advantages to accrue from 
it did not efcape obfervation ; but its dangers were ftill feen in 
the ftrongeft light ; and its eftablifhment was oppofed, till the 
very moment when its necefiity was abfolute and uncontrol- 
lable. 



Till the reign of Charles If. the feudal militia, and the troops 
furnifhed by contrad with nobles and captains, and by the enlifl- 
ing of volunteers, continued to conftitute the ufual military 
power of England. Till the fame aera, alfo, commiflions of ar- 
ray were iffued by princes to procure forces on extraordinary 
occafions. And, the termination of every war was regularly fol- 
lowed with the difbandment of the army. 

Of thefe inftitutions, the inconveniencies, as I have faid, were 
infinite and enormous. They were preferable, however, to a^ 
{landing army, with defpotifm. For regulations and policy 
might, in fome degree, fupply and alleviate their defeats and ai- 
bufes. The diforders,' indeed, of the feudal militia, had rifen to 
a height, which, confidering the growing refinement of the na- 

* 

tion, admitted not of any remedy. They were to endure, of 

confequence, 
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Gonfequence) till the ext'mdion of tenured. But wholefome rules 
and enadments might deprefa or diminifh the confufions and the 
oppreffions which were the natural refults of the ufe and difmif- 
fion of mercenaries ; and thefe were not wanting (7). It was 
likewife poffible to give a check to the violence of princes in the 
ifluing of commiffions of array; and the fpirit of the conftitu* 
tion, and exprefs laws, made it fully underftood, that they ought 
to be undertaken and executed with the greatefl refped for the 
freedom of the fubjed, and in cafes Only of urgent danger and 
apparent neceflity (8). 

The reduction of the power of taxation aflumed by princes, 
and the declaration of magna charta^ that the people were to 
grant the fupplies which they thought neceffary to government, 
had foflered the pailion for independence. The conftant appeals 
of the people to charters declaratory of their antient freedom and 
privileges, and corredtory of abufes, that time and the maxims 
of tyranny had produced, gave them an evident fuperiority which 
they might exert in all political contentions. It was eafy to dif- 
cover when the fovereign was difpofed to encroach ; and the 
power the commons could oppofe to him was decifive. To re- 
fufe him money, was to difarm him. Of himfelf, he could 
maintain no formidable army ; and the people were not to 
lavifh to him their wealth, that he might opprefs them. 



The 
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The fchools of law, which were opened hj i^rned men im* 
niediately after the fettlement of the charters of liberty, were to 
diffufe widely the fundamental and free principles, of the coafti«« 
tution (9). The difcuffion of political topics waa to employ even 
the lowefl: ranks of the citizens, and to engender a tur)>ulencc» 
which, with all its ills, mud be allowed to be refpe^abie. 

The awe over parliamentary deibatjc, which Richard II. cfFe£k- 
ed by the body of four tlioufand archers, whidi he attempted 
to keep up, and the infolence and diforders of this band, awa- 
kened, to an uncommon degree, the public jealoufy, and evinced, 
with decifion, the dangers of a ftandingforoe(io). The naifer- 
able ftate of France, under the military defpotifm which 
Charles VII. had begun, and which Louis XI. had accompli(h* 
ed, was to difplay, in all its terrors, that mode of adminiilratioa 
which allows to the prince the coqamand of the taxes and the 
army (11). 

The Englifli, aftonifhed at the tyranny and pride of kings in 
other nations, were to reprefs them in their own. The fpirit of 
oppofition to the crown, natural to the government, and brought 
into exertion by the oppreffive views, and the encroaching do- 
mination of princes, unfolded all their powers to the commons. 
During a longierics of years, no (landing army was permitted^ 
It was held in the utmoft deteftation ; and its exiftence was even 
deemed incompatible with the liberty of the fubjed. 

Id 
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In the wars between the houfes of York and Lancafter, armies 
were frequently raifed; but no ftauding eftablifliment was 
thought of. The meaAire was both impolitic and violent, 
while the leaders of different fadions were courting popu- 
larity. In the moment of peace, the foldier was loft in the citi- 
zen ;. and the arniy' that conducted its commander to the throne, 
did not remain with him an inftrument of his tyranny. It left 
him to the enjoyment of the legal rights of fovereignty, and was 
not to fubvert the goviernment. The ftruggle was not for a ty- 
rant, but a king. The conftitution \tas refpefted during fceiies 
of violence and hoftility, and the people felt a rifing importance 
amidft daughter and blood. 

Henry VII. who united, in his perfbn, the rights of the rival 
families, was permitted to conftitute the yeomen of the guard. 
But thefe were only for the protedtion of the perfon of the fove- 
reign, and were not to increafe to an army. They were to be 
a ftate or ornament to the crown, hbt a terror to the fubjeiar. 
The obftinacy of Charles I. and the civil Wars- to which it gave 
rife, were to confirm the antient conftitution, and to demanftrate, 
that neither the military power, nor the poWer of taxation, were 
prerogatives of the prince. Years and diforders were to render 
more foHd the fabric of our government. 

Yet, after the reftoration of Charles 11. had taken place, an 
event of great importance in^our hiftory, was to call, in a parti- 

' S cular 
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cular manner, for the Handing force, from which the nation was 
fo averfe. The fyftem of tenures, fo decayed and fo unfuitable 
to refining tinies, haftened to extinction. Early in this reign, a 
ftatute of infinite utility, gave a mortal blow to military te- 
nures (i 2). The fyftem of fiefs, fo beneficial in one period, and 
fo deftrudive in another, was overturned. The feudal ftrength, 
or militia of England, after languiihing for ages in difeafe and 
weafcnefs, received the wound of which it periflied. In its place 
a Handing army was expedient, and could alone correfpond with 
the majefty of the people and the dignity of the crown. 

The invention of cannon and fire-arms had changed the art 
of war. Movements, evolutions, and exercifes, were not to be 
acquired to perfedion by any militia, or even by mercenaries, 
who were hired for a feafon, and difmiffed at the clofe of a 
campaign. Other nations were poffeffed of ftanding armies, and 
of thefe the force was not to be oppofed by troops lefs regular 
and lefs difciplined. Self* prefer vat ion, and the neceflity of at- 
tending to the balance of power in Europe, pointed irreliftibly to 
this eftablifhment. Its dangers, notwithllanding, were great, 
and might be fatal to the prince who Ihould attempt it. 

Invited, or rather compelled, by confiderationsthe moft power- 
ful, Charles made the experin.ent. He ventured to maintain, 

by his private authority, a ftanding force of five thoufand foldi- 

ery, for guards and garrifons* The jealous fpirit of the people 

was 
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was alarmed. A meafure fo unconftitutional, excited fears and 
apprehcnfions, which behoved to be confulted. Yet James 11. 
did not fcruple to augment the {landing force to thirty thoufand 
meni whom he fupported from his own civil lift. The nation 
was on the brink of a precipice. The revolution approached. 
The bill of rights declared, that the fovereign was not to raife or 
uphold a ftanding force in times of peace, without the confent 
of the parliament. And the matured experience of fucceeding 
times, employed itfelf to devife the policy which was to make 
our army regular and formidable, with the leaft poflible incon- 
venience to liberty. 

A ftanding body of troops, as abfolutely neceflary, is kept up 
under the command of the crown, but by the authority of the 
legiflature. The power of an a£t of parliament gives every 
year its continuance to our army ; and any branch of the legi- 
flature may annually put a period to its exiftence, by objeding 
to it. The dangers of a ftanding force are thus prevented ; its 
advantages are fecured ; and the foldiery, not living in camps, 
but intermingled with the people, are taught, while they refped 
the crown, to feel for the interefts and profperity of the nation. 
With thefe flow degrees, and with thefe fymptoms of jealoufy, 
did a ftanding army become a part of our conftitution. 

S 2 CHAP- 
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CHAPTER VI. 



Of Maimers and Refinement. The dtjfolute QmduB of the Women 
amidft the Decline and OppreJJicns of Fiefs ^ The general Cor^ 
ruptton tvhich invades Society. 



WHILE the varying fitaation of fiefs and chivalry was 
to produce the moft important confequences in po- 
lity and government, it was to be no lefs powerful in changing 
the general piflure of fociety ; and the manners, which were 
to figure in their date of confufion and diforder, are a contraft 
to thofe which attended their elevation and greatnefs. The ro-^ 
jnantic grandeur and virtue which grew out of the feudal aflb- 
ciation, in its age of cordiality and happinefs) could not exift 
when that cordiality and tiappinefs were decayed. The difor- 
ders of fiefs had operated on chivalry ; and the deviations of 
both from pcrfedion, afFeding ftrongly the commerce of life 
and the condition of the female fex, were to terminate in new 
modes of thinking, and new fyftems of adion. 

The difaftrous flate of fiefs, difuniting the intercfls of the lord- 
and the vaflal, gave rife to oppreflions and grievances. Thefe 

produced • 
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produced a pronenefs to venality and corruption. All ranks of 
men, from the fovereign to the flave, feemed at variance. Rapa- 
city and infolence were to charaderife the fuperior and the ma- 
iler ; chicane and difafFeftion, the vaflal and the fervant. A re- 
laxation of morals, total and violent, was to prevail. Chivalry^ 
lofing its renown, the purity of the knightly virtues was to be 
tarnifhed. When it fell as a military eftablifhment, its generous 
manners were not to remain in vigour. The women were to 
lofe their value and their pride. The propenfity to vice, fofter- 
ed by political diforder, and the paffion for gallantry, driven tO 
extremity by the romantic admiration which had been paid to 
the fex, were to engender a voluptuoufnefs, and a luxury whichf 

in the circle of human affairs, are ufually to diftinguifh and to 
haften the decline and the fall of nations. 



Manners, too (lately and pure for humanity, are not to flourifli 
long. In the ruined ftates of fiefs and chivalry, there prevailed 
not, in the one fex, the fcrupulous honour, the pundlilious be- 
haviour, and the diflant adoration of beauty, which had illuftra- 
ted the aera of their greatnefs; nor, in the other, were there to 
be remarked, the cold and unconquerable chaOity, the majeftic 
air, and the ceremonious dignity which had lifted them above 
nature. A gallantry, lefs magnificent, and more tender, took 
place. The faftidioufnefs and delicacies of former ages wore a- 
way. The women ceafed to be idols of worftiip, and became 
;Objeds of love. In an unreferved intercourfe, their attradions 

were 
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were more alluring. The times, prone to corruption, were not 
to refift their vivacity, their graces, their paflion to pleafe. Love 
feemed to become the fole bufinefs of life. The ingenious and 
the fentimental found a lafting intereft and a bewitching occupa- 
tion in the afliduities, the anxieties, and the tender nefs of in« 
trigue. The coarfe and intemperate, indulging their indolence 
and appetite, fought the haunts, and threw themleives into the 
arms ot proitituted beauty. 

The talents which, of old, recorded the deeds of valour, and ' 
the atchievemeuts of war, were now devoted to the fair (i ). In 
every country of Europe, the poet, or the Troubadour^ was to • 
confecrate to them his homage and his fongs (2). And, to the 
fafhions of gallantry, the rife of literature is to be afcribed. 
Men of genius, and men who fancied they pnffeffed it, reforted' 
to the courts of princes, and to the palaces of the noble ; and 
the praife, which they knew hov^ to lavifh, got them attention 
and patronage. To make verfes was the road to preferment. 
No lady was without her poet. Nor was poetry the exercife 
only of thole who wifhed to better their fortunes. While it was 
to give riches and refpedt to the obfcure, by the connections it 
was to gain to them, it was to be an ornament and an honour 
to the great. Princes and barons, as well as knights and gentle- 
n^icn, found it the fureft recommendation to th.:ir miftrefles (3).- 
They fung their charms, their difdam, and their rigours. Even 
the artihcial leudeiueis ot the poet otten grew into reality ; and ^ 

the 
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thye fair one, who, at £rft, only liftened to praife, was to yield to 
paflion. The adulation pai^ to beautyr difpofed it to approvcy 
complaints led to pity; pity to love. The enchantment of per-' 
petual flatteries, of proftrations refpe(3:fal and paffionate, of vows 
repeated with ardour, of fi^hs ever meant to allure, corrupted a 
fex, of which the fenfibllities are fo cxquifitc. The rite of mar- 
riage, formerly fo fandimonious, was only courted to be abu- 
fed (4). The pride of condition, more powerful thata modefty, 
was, indeed, a check to the virgin ; but (he was to wait reluc- 
tantly the moment, when her coynefs and timidities, inftead of 
rebuking the paflions, were to be a zeft to them. All the fop- 
peries of fancy were exhibited, all the labyrinths of love were 
explored. A llcentioufnefs, which knew no reftraint from prin- 
ciple, was rendered more feducing by the decorums and decora- 
tions of a fantaflic gallantry (5). 



Religion, which muft ever mix in human affairs, is oftner 
to debafe than to enlighten. It is, for the moft part, a mafs of 
fuperftitions, which encourage the weakneffes of mankind. This 
was the cafe with Chriftianity in the darknefs of the middle times. 
The votaries of beauty did not fcruple to addrefs the Deity to 
foften its obflinacy. In tKe heat of intrigue they invoked the 
Trinity and the faints for fuccefs (6). Religion was employed to 
give a poignancy to the diforders of proflitution and luft*. The 
rich were to have houfes of debauch in the form of monafteries, 
confifting of many cells or apartments, and under the govern- 
ment 
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ment of abbefles (7). The profancnefs of gallantry difturbed and 
deformed even the meditations of the moft pious. The devotee 
was to feek a miftrefs in heaven. He was to look up to the 
virgin with the eyes of a lover, and to contemplate the beauties 
of her perfon, and the graces of her carriage (8). What is more 
extravagant^ the felicities of futurity Teemed a trifle unworthy of 
acceptance, without the conta£ks and the vanities of an irreve*- 
rent courtefy. * I would, not,' faid a Troubadour^ « be in Para- 
^ dife, but on the condition of making love to her whom I a«* 

* dore (9;.* 

The vFces and example of the clergy added to the generaV 
contagion. They were to exceed not only in fuperb living, and 
in the luxuries ot the table, but in the pallimes and the gratifi- 
cations of illicit love (10). It was in vain that laws were made 
to prohibit them, from entertaining, in their houles, ^ any 

• virgiiis dedicated to God/ The arts of the Popes to tear 
them from their women, would fill volumes. No ecclefiaftic 
was without his concubines (i i)* The fins of the faint were 
grofs and comfortable, . In contempt of all decency, they were 
even to educate publicly the fruits of their amours. Rampant 
and diflbluie, they preached religion, and were a difgrace to it ; 
virtue and they were in haft e to contemn it ; another world, 
and they were immerfed in the enjoyments of the prefent. 



Kti\ 
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' An univerfal corruption difFufed itfelf. To be deep in de- 
bauch, and fucccfsful with the ladies, were certain marks of 
worth. They were parts of the eminence to which the defer- 
ving were to afpire. To be amorous and deceitful, were hot 
lels meritoricms than to be brave and witty. There was ex- 
hibited a ftrange pidure of fiercenefs and eflfeminacy, oppreffioa 
and poHtenefs, impiety and devotion. ,» . 

The age, in which fo many armies, inflamed with zeal, were 
to fight for the recovery and poffeffion of the holy fepulchre, 
was remarkable for the moft criminal depravity. The pilgrims 
and crufaders exported the vices of Europe, and imported thofe 
of Afia. Saint Louis, during his pious and memorable expedi- 
tion, could not prevent the moft open licentioufnefs and diforder. 

» 

He found houfes of proftitution at the doors of his tent(i2)« 
His charader, his example, and his precautions, were reflraintSi 
inerEedual and fruitlefs. 

While the ladies of rank were to be befieged in form, to be 
purfued in all the windings of afFedation and caprice, and to op- 
pofe to their in-patient lovers all the obftacles of a delicacy pre- 
tended or real, the wpmen of inferior condition were to be ap- 
proached with familiarity. It even appears to have been com- 
mon for hufbands to make a traffic of the chaftity of their wives, 
though fevere regulations were enaded to reprefs this prac- 
tice (13). The offices of the laundrefs and the milliner, being 

yet 
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/et no particular profeffionS) there were in the habitations and 
the palaces of the rich» apartments for woment who, while they 
performed the fervices peculiar to thefe, were alfo debauched to 
impurity, and fu bfervient to luft(i4). Jurifdidion, being yet 
ambulatory, and kings, maidng frequent progrelTes through 
their dominions, it was ufual for proftitutes to follow the court ; 
and officers were appointed to keep them in fubjedioa and 
order (15). To be marjhal of the King^s ivborcs in particular 
places and diilrids, was an honour and a dignity (i6). 

To this degeneracy and profaneaefs, I am inclined to trace 
the law, which, in the declining condition of liefs, made it a for* 
feiture of the eftate, for the vaflal to debauch the fifter, the 

daughter, or the v\rife of his fuperior (17). 

■ ■ ■' ^* • ' -,. -' ' • ' 

In the greater towns, there were women who lived openly by 
proftitution, exercifing it as a profeffion. There were even 
whole ftreets which were inhabited by them. In Paris and in 
London, the number of public brothels was incredible. In the 
iatteir, in the /days of Richard II. a Lord Mayor imported ftrum- 
pets from Flanders, and kept ftew-houfes, where the dainty and 
the fqueamifh were to trade in this foreign merchandize (18.) 
Bordelloes or ftews were permitted and fandioned by the au- 
thority of government in every country of Europe (19). To 
twelve of thefe Henry VIL gave his licenfe ; and figns painted 
on their walls diftinguifhed them, and invited the paffengcr (20).^ 

T z- Soj 
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So general was the licentioufnefs which fpread itfelf, that the 
proprietors of houfes found it neceflary to let them out under 
the exprefs condition, that the leflee ihould keep and harbour 
no common women (21). Henry VIII. who approved not love 
in any form, but that of matrimony, fuppreflfed many ftew- 
houfes in Southwark, and ordained, that proftitutes Ihould not 
receive the rites of the church while they livedi nor have a 
Chriflian buriaU when they were dead (22). 

Such were the manners which were produced by the opprcf- 
fions and diforders of fiefs and chivalry. And thus, notwlth- 
flanding what many writers have aflferted, I am entitled to con- 
clude, that the fpirit of chivalry was not uniform any more thaa 

that of fiefs ; and that, at different periods^ its manners were 
oppofite and contradi^ory. 
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(i) ^ \ GRI9 pro numero cultorum, ab univerfis per vicett 

< occupantur) quos mox inter fe fecundum digna- 
< tionem partiuntur •' Tack, de Mon Oerm. c. 26. ^ Privati ac 
* feparati agri apud eos nihil eft.' Caefar de bell. Gall. lib. 4. c. f % 
The^ German tribes paffed annually from the fields they had 
cultivated, * Arva per annos mutant.' Tacit, de Mor. Germ^ 
^« 26. * Neque longius anno remaoere uno in loco incolendi caufa 

licet/ 
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* licet/ Caefar de bell. Gall. lib. 4. c. I. The condition of pro- 
perty among thefe nations I have treated in another work, -fli- 

Jlorn\d D'ifjert. concerning the Antiquity of the Englijb Con/litu^ 
tioUf Fart I. 

Similar diflindions prevail in all barbarous nations, and give 
rife to a fimilar way of thinking. * Formerly,* fays Mr Adair^ 

* the Indian law obliged every town to work together in one 
^ body, in fowing or planting their crops ; though their fields 
^ are divided by proper marks, and their harveft is gathered fe- 

* parately. The Cheerake and Mufkohge ftill obferve that old 

* cuftom.* Hijlory of the American Indians. 

Among the Indians of Peru, it is faid, that the territory occu- 
pied was the property of the ftate, and was regulated by the ma- 
giftrate ; and that, when individuals were permitted to poffefs 
particular fpots, thefe, in default of male iffue, returned to the 
community. Royal commentaries of Peru^ book 5. cb. 1 . and 3. 

It fcems to have arifca out of the old cuftom, which confider- 
cd land as the property of nations, that in Europe, when alK 
heirs failed, the property of the individual went to ihcffc^ orto*- 
the fovereign as reprefenting the Hate. 

• Quod fi maritus ct muHer fine herede mortui fuerint, et 
^ nullus ufque ad feptimum gradum de propinquis ct quibuf- 

* cunque^ 
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< cunque parentibu8 iovenituri tiuc res Jifcus adquirat/ LL. 
Baiwar. tit. 14* A 9# 

* Fifcus tunc agaty quando nee parentum, nee filiorum, nee ne- 
^ poturuy nee agnatorum^ nee cognatorunii nee uxoris et marlti^ 

* quae (uccedatt extare comperitur pcrfon^i^/ccundum vet et urn cmm 

* Jlttuta^ EdiHum TbeoJcrici Regisy c. 24. 

The fields in pafture belonged to the community or tribe* aa 

• _ 

well as the fields in. tillage. The moment that the flocks or 
herds of one individual left them, they might be poflefTed or oc« 
cupied by thofe of another } and fo on in fucceilion. It was un- 
der the iniSuence of fuch manners that Abraham faid to Lot, ^ la 
^ hot ihs whole land before thee ? feparate thylelf, I pray thee» 

* from me j if thou wilt take the left-hand, then 1 will go to the 
^ right ; or, if thou depart to the right hand, then 1 will go to the 
^ kft.' Genefis^ Ch. xii, v. 9. And to this condition of fociety 
•the Roman poets make ftequent allufions, though they do not 
fcem to have underftood it with accuracy *• 

U Whe» 

♦ Ante Jovemnvlli fobigebant arva colonic 
- M«c arace quido«i^ aut partiri kmite campom 
Fas erat} in medium quaerebant; ipfaque tellus 
Omnia liberius nuUo pofccnte ferebat. Virg% 

Hen domua uila fores habait, non fixas in agris 
Qjai rcgeret certis timbu« arva iapis« Tibul. 
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When the territory of a tribe or nation ceafed to be its pro-* 
perty, and individuals acquired particular fpotd or e(bte8» which 
they cultivated for their ufe, and tranfmitted to their pofterity, it 
was a confequence of the old manners, that thcfe improvements 
were regarded as the ufurpations of the powerful on the weak; 
and hiftorians aflure us, that it happened both in Greece and Ita« 
ly, that the land-marks which had been fixed to diftinguifli the 
boundaries of property, were frequently removed or deftroyed. 
It feemed an encroachment on the rights of the people, that 

lands, which, of old, paftured indifferently the cattle of fucceifive 
occupiers, (hould be allotted to the ufe and convenience only of 
private men. tt was, accordingly, not merely necellfary to make 
laws to prevent the violation of private rights ; but, what is cu- 
rious in an uncommon degree, even the termini or land-marksf 
tliat they might remain unremoved for the prefervation and the 
feparation of property, were exalted into divinities. Thus, re- 
ligion, as well as policy, held out its terrors to force mankind to 
learn the art of appropriation, and to accept of power and 
riches. 



Among the Celtic and German barbarians, the defacing and 
the removing of land-marks were alfo common delinquencies } 
and, in the punilhment of them, much feverity was exercifed. 

* Si quis limitee complantaVerit, aut tirminOs fxos fuerit au- 
* fus evellere, fi ingenuus eft, per fingula figna vel notas vicenos 
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* VI* folid. componat ; fi fervus eft, per fingula figna L. flagella 
^ fufcipiat.' LL. Baiwan tit. xi. /. u et 2. 

^ Si quis liber homo termttium antiquum corruperit, aut exter- 
^ minaverit, et probatum fuerit> (it culpabilis Ixxx. foL medium 

^ regii et medium in cujus fine fueric terminus. Si quis fervus 

* alienus terminum antiquum ruperit,aut exterminaverit, mortis in- 
^ currat periculum, aut fol. xL redimatur.' LL. Longobardy lib. i. 
tit. 2b. I. I. et %. See farther LL. Wiftgotb. lib. lo. tit. 3. De 
terminis et limitibus. 



Boundaries and limits are alfo an article in the code of Gkntoo 
laws ; and the regulations it holds out on this fubjed are, per- 
haps, a proof, that the mafs of the inhabitants of Hindoftan, at 

the period of their enadment, had not loft the idea of times 
which preceded the diicovery of the advantages of a landed pro- 
perty. Code ofGentoo laivs^ ch.iZm 

(2) * Dominum ac fervum nullis educationis deliciis dignof- 
^ cas. Inter eadem pecora; in eadem humo degunt ; donee aetas 
• feparet ingenuos, virtus agnofcat/ Tacit, de Mor. Germ.c. 20. 

(j) •^Si ci vitas, in qua orti funt, longa pace et otio torpcaf;. 
^ plerique nobilium adolefcentium petuiit ultro eas nationes, quae 
•' turn helium aKquod gerunt, quia et ingrata genti quies, et facilius^ 

^ inter ancipitia clarefcunt Nee arare terrain aut 

U 2. expe(2are: 



156 A VIEW OF SOCIETY 

/ 

* expcfkare annum, tarn facile perfuaferis quam vocare hoftee ct 

* vulnera mereri : Pigrum quitiimmo et incrs vidctur fudore acqui'^ 

* rere, quod poffis fanguine parare/ Tacit, dc Mon Germ. c. iJ^ 

{/[). Tacit, dc Mon Germ* c. 15. a i* 24. Stravius, Corpus 
hiftoriae Germanicae, prolegoiftk 

(5) * Coniridibu8 et hofpitiis tion alia gens eflFufius indulget* 
^ Quemcumque mortalium arcere tedo, ne^sis habetur, pro fo]> 

* tuna quifque apparatis epulis excipit. Cum defecere, qui modo 

* hofpes fue^at, monilrator hofpitii et comes, proximatti domum 
^ non invitati adeunt. Nee iatereft* Pari humanit^^e accipiun-* 
^ tiir. Notum ignocumque, quantum ad jus hofpitii, nemo dif^ 

* cefniti Abeunti, fl quid popoiceris^ concedere moris : Et pof* 
^ cendi invicem eadem facilitas* Gaudent muneribus ; fed nec^ 

* data imputant, ne? aeceptis obligaatur.* Tack, dc Mor. Gerufk 
c. 2I4 



* ■ 

The American tribes^ who refenible fo completely the intient 
Germans, are thus chara^erifed by Lqfitau \ ^ Us ont le coeuf 

* haut et fier, un courage a Tepreuve, un valeur intrepide, un 

* conflance dans les tourmens qui eft heroique, une ^galit^ que le 
^ contre-temps et les mauvais fucces n'alterent point : Entre eux 
^ lis ont un efpece de civilite a leur mode, dont ils gardent toutes 

* les bienfeances, un refpedl pour leur anciens, une deference pour 
^ leur egaux qui a quelque chofe de furprenant, et qu' on a peine 
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^ a concilier avec cctte ]ndq)endance9 et cette liberty dont its pa- 

* roiffent extremetnent jaloux: lis font peu careflfans, et font peu 

* de demonftrations; mais nonobftaac cela, ils font bons, afFablcSi 
^ et exercent envers les etrangers et les malheureux une chari- 
^ table hofpitalite, qui a de quoi confondre toutes les nations de 

* TEurope/ Moeurs des Sauvages Ameriquains^ vol u p^ 1 06. 
See alfo Charlevoix^ Joum. Hift. kttrezi. Such^ with a few 
exceptions, it is to be thought, is the character of all nations ia 
an early age of fociety. 

(6) Tacit» de Mon Germ. c. 1 5. Struviut, Corp^ Hift. Gen 
prolegom. - Quver. Germ. Antiq. lib. i. 

(7) ' Qbi (implices, agreftia poma, recens fcra, aut lac con^ 
^ cretum. • Sine apparatu, fine blandimentis, expellunt famem» 

* Adverfus (itim non eadem temperantia. Si indulferis ebrietati^ 

* fuggerendo quantum concupifcuat, baud miaus facile vitiis^ 

* quam armis vincentun' Tacit, de Mor. Germ. e. 23. 

{8) ^ Crebrae ut inter vinolentoa rixae> raro conyicits, faepius 
^ caede et vulneribus, tranfiguntur., Sed et de reconciliandis in- 
^ vicem inimicis, et jungendis affinitatibus, et adfcifceodis princi^- 
^ pibus, de pace denique ac hello, plerumque in canviviis conful^* 
^ tant: Tanquam nuUo magis tempore aut ad fimplices cogita- 

* tiones pateat animus, aut ad magnas incalefcat. Gens non aftu- 

^ Ca nee callida aperit adhuc fecreta pectoris licentia loci. Ergo 

^ deteda 
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* deteda et nuda omnium mens poflera die [retraSatur : £t falva 

* utriufque temporis ratio eft; Deliberant dum fingere nefciunt; 

* conftituunt dum errare non poffunt/ Tacit, de Mor. Germ, 
c. 22. 



The deliberating on bufinefs, and the holding of councils of 
flate during entertainments, was the practice of the Celtic and 
Gothic nations. And, it is remarkable, that the word mallum 
or maliusj which, during the middle ages, denoted the national 
affembly, as well as the county-court, is a derivative of mael^ 
which fignifies convivium. 

From this union of feftivity and bufinefs, there refulted evils 
which gave occafion to regulations which cannot be read with- 
out wonder. It was a law of the Longobards, * Ut nullus e« 
^ brius fuam caufam in mallum poffit conquirere, nee teftimoai- 
^ um dicere ; nee comes placttum habeat nifi jejunus.' LL. Lon^ 
gobard. lib. 2. tit. 52. /. xi. We read in Capit. Kar. et Lud. 

* Re£tum et honeftufti videtur ut judices jejuni caufas audiant 

• et difcernant.' :Z^'^. 1. /. 62. ap. Lindenbrog. And the follow- 

■ 

ing law was made- ^iti^eifynod held at Winchefter ann. 1308. 
^ Item, quia io^^llbilis ebri^Is legitimus dici non debet confen- 
^ fus, inhibemti^^iriie in tabernis per quaecunque verba, aut nifi 
^jejuna faliva, vir aut mulier de contrahendo matrimonio fibi in- 
^ vicem fidem dare praefumant.' Wilkins^ Concil. torn. 2. p. 295. 



This. 
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This rudenefs, of which we fee the fource in Tacitus, feems to 
have continued very long in England. ^ Non exolevit hadlenus mos 

* antiquust' fays Sir Henry Spelman^ ^ nam in mallis feu placitis, 
< quae afliflae jam vocaQtur,vicecomites provinciarum bis quotan- 
^ nis magnaro exhauriunt vim pecuniae, in judicibus nobilibufque 

* patriae convivandis/ Glo/f. p. 385, In Scotland, in the memo- 
ry of perfons yet alive, the lawyers and retainers of the courts 
of juftice did bufinefs conftantly and openly in the tavern. It 

is likewife obfervable, that fome particulars which regard the 
inftitution of the jury, are to be explained and illuftrated from 
thefe fafts, and this way of . thinking. Hiftorical Difftrta-- 
tion concertmg the cmtiqmty qf the Etigli/h can/lit. Part 4. 

(9) ^ Nullas Germanorum popuVis urbes habltari, fatis notum 
^ eft, ne pati quidem inter fe jundas fedes. Golunt difcreti acdiver- 
^ fi, ut fons, ut campus, ut nemus placuit. . • . Nee enim cum 

* ubertate et amplitudine foli labore contendunt, ut pomaria con- 

* ferant, et prata feparent, ct hortos rigent. Sola terrae feges im- 
^ peratur. Unde annum quoque ipfum non in totidem dige* 

* runtfpecies ; Hiems, et ver, etaeftas, intdledum ac vocabula ha- 

* bent : Autumni perinde nomen ac bona ignorantur.* Tacit, de 
Mor. Germ. ^ i6. 26. 

(10) « Ceterum neccohibere parietibus deos, neque in ullam 

* humani oris fpeciem aiSSmilare^ ex magnitudine caeleftium ar- 

^ bitrantur. 
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' bitrantur. Lucos ac nemora confecrant, deorumque nominibus 
< appellant fecretum illud, quod fola reverencia vident. . Aufpicia 
* fortefque ut qui maxime obfervant/ Tacit, de Mor. Germ. c. q. 
Struvius^ Corp^ Hift. Germ, prolegom. 

(ii) Tacit, de Mor. Germ. c. 12. Quver, Germ. Antiq. 
lib. I. 



(12) * Duces exemplo potius quam imperio, fi promptly (1 

* confpicui, fi ante aciem agant) admiratione praefunt.' Tacit, dc 
Mor. Germ. c. 7. 

(13) * Nigra fcuta, tindla corpora, atras ad proelia nodes le- 

* gunt. • • . Cedere loco, dummodo rurfus inftes, confilii quam 
^ formidinis arbitrantur.^ Tacit- de Mor. Germ. c. 6. 43. 

A writer of reputation has, of late, advanced an opinion, that our 
European anceftors were averfe from deceit and ftratagem. Yet a 
propenfity to thefe is perhaps a charaderiftic of all barbarous na-^ 
tions ; and, that it applied to our forefathers, the teftimony 4)e- 
fore us is a fufBicient proof. In oppofition to the barbarians of 
Europe, he holds out the American Indians, and contends that 
they are defedive in adive courage. Open violence he accounts^ 
as defcriptive of the former j a reliance on ftratagem and fur* 
prife, he remarks as peculiar to the latter. And, as the caule o£ 
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this diverfity, he af&gns different original difpofitions. Sketches 
of the Hiftory of Man^ voL i.p, 23. 24* 

The truth is, that a pronenefs to open violence, is to be ap^ 
plied to the American as well as to the European favage ; and 
that the love of ftratagem and furprife was not lefs peculiar to 
the European than to the American. Stratagem, and furprife, in 
America and in Germany, and indeed in all tribes and nations 
whatever, are parts of the art of war, or of military prudence, 
and refer not to courage. When the military art is neareft to 
perfedlion, and when cultivation is higheft, there will be lefs of 
ftratagem in war ; tor cunning, if 1 may be allowed the expref- 
fion, is the wildom of weaknefs. 1 he ingenious author hazards a 

conjedure for a difcovery, and miftakes for philofophy a fally 
of vivacity. 

(14) ^ Latrocinia nullam habent infamiam, quae extra fine? 
* cujufque civitatis fiunt ; atque ea juvtntutis exercendae ac defi- 
^ diae minuendae cauta fieri praedicant.' Caefar de BelL Galh 

r 

lib. 6 c. 22. ' Materia niunificentiae per bella, et raptus.' Ta* 
cit. c{e Mor. Germ. c. \ 4. 

y^mong the Greeks the fame manners were known. If was 
common among them, in early times, for the more eminent' 
and powerful toexercife, with reputation and honour, the crimes^ 
o£ robbery and piracy. Thucydtdes^ lib. 1. Horner^ Odyjf. 3.. 

X. Such: 
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Such 18 the cafe in ail rude commimitieis^ Id the wild* 
of America this way of thinkittg ie ^preralent at thi» hbuft 
Warriors, reftlefs and impatient, aflbciate together, and feek for 
renown and plunder beyond the boufldarics ot their tribe* It is 
of bodies of this kind that Lafitau fpeaks in the foUowing pitf- 
fage ; which is not to be read, without recaUifig to ooe's miod 
what Caefar aad Tacitus have faid of the Gaufo and Germans* 



^ Le partis detaches, qui fe forrft^nt in {)leiiie paix, pour ne 

* pas intereffer la nation par dfes hoftiKtfis, leftiuMles pdurroi*^ 

* ent avoir des fuites facheufes, tont potter la guerre chez !es 

* peuples les plus recules Cette pelite guerre eft un vo* 

* ritable affaflinat, et un brigandage, qui n*a nulle apparettoe dc 
^ jufiicey ni dans le motif qui I'a fait entreprendre, ni par rap- 
^ port aux peuples, a qui elle eft faite ; ils ne font feulem^ot pas 
^ connus de ces nations eloignces, ou ne le font que par les dom- 
^ mages qu'ils leur caufent, lorfqu'ils vont ks aflbmmer ou de 

* faire efclaves prefque jufques aux portes de leur palifades. Les 
^ fauvages regardent cela iieanmcins conme un belh affion.^ 
Tom. 2. p. 169. 

It was under the influence of fuch manners that the northern 
nations carried on thofe piratical incurfions, which, from the 
time of Charlemagne, filled Europe with terror. They were 
planned and condudled by men of rank, and conferred honour 
on them, and on the inferior adventurers. Yet modern hiftori- 

ans, 
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anst who are perpetually applying moderq aotions to antient 
tiine&9 attend not to thU circumftancet and treat thiefe maritime 
expeditions with a feverity that may be moral enough> hut which' 
18 hiftorically injudictous and abfurd« 

In the age of Tacicos^ the only German community who ap-* 
pear ta have conceirved the blame of this condud, was the Chau«- 
ci» For the great fuperiovity and refinement of this people, I pre^ 
tend sat: to. accouot.. But though^ in genei^al, it confided with 
hoaaour and mepit^ ajnong the German flatesi, to commit fpoil 
and plunder among neighbonring naticne ; yet, it is not to be 
forgot^ that the cheft or yiolence of an individual within the ter- 
ritories- of his own tribe, was atrocious, and a fubjefi of punifli- 
ment. This cifeumftance, which is curious in the hiftory of 
mor^Vkyr i« to^ be explained from the condition of an infant fo- 
ciety. Their riches, confifting chiefly of herds and flocks, which 
wander over vafl: tradis of country, are only to be proteded by 
the terfOFs of juftice. Jienc* the laws of the barbarians affixed 
death ta the criiiae of i^a^ing a hoffe, while the aflafliiaatlon, or 
the murdiSF of a^ man, was expiated by a piece of money or a 
fine; ^ Qui caibaiiiim furav^m, c^ijfHt^ i)uiiiatur.' LL. Saxon tit. 
4. L \. Th^ Q^teiut of their fbre^k, while it contributed to ren«- 
der more eafy the abflra£tion* of cattle, made it the more necef- 
fary to punifli the offence, k alfo was a refult of their unappro- 
priated folitudes, that the proprietors of cattle found a difficulty 
ia tracing them. Hence the cuftom of fixing bells to them.. 

X2 *'Mos^ 
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* Mos quippe antiquus inoleverat Francis, et maxime Auftrafiis, 

* ut pafcentibus equis tintinnabula imponerent, quo li forte lon- 

* gius in pafcendo aberraflent, eorum fonitu dignofci poffent/ 
Lindenbrog. Glojf. 'uoc. Tintinnabulum.' And what is worthy of 
notice, the taking away of thefe bells was a heinous delinquence, 
and puniOied feverely. ^ Si quis tintinnabulum involaverit de 
*jumento vel bovei folidum reddat. De vacca tremiiTes duos; 

* De berbicibus vel quibufcunque pecoribus, tremiflfes fingulos co- 

* gatur exfolvere/ LL. Wifigoth. lib. 7. ///. 2. l. ti. See al- 
fo LL. Salic, tit. 29. et LL. Burgund. tit. 4. § 5. In general, 
the atrocity of thfft among the Gothic nations, may be gathered 
from the following Swedifh law, which is of high antiquity. 

* In furti reum fecuri, furca, defoffione, vivicomburio animad- 

* verti poffe, nee eo nomine vel haeredibus, vel ecclefiae, vel regi, 
^ uUam fatisfadtionem deberi/ Stiemhook dejur. Suem. et Goth. 
vet. p. 366. 

Thefe important circumftances in the hiftory of manners, the, 
legality of a diftant robbery, and the criminality of a domeftic 
one, which are fo pointedly illuftrated by the early ftate of the 
Greeks, by that of the German and Celtic barbarians, and by 
the condition of the American tribes at this hour, receive a con- 
firmation, of the greateft weight, from the confideration of the 

* 

Gentoo jurifprudence. In the code of Gentoo laws, there is this 
remarkable ordinance. 

^The 
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* The mode oi /hares among robbers is this : If any thieves^ 
by the command of the magijlrate^ and with his ajftjlance^ have 
committed depredations upon, and brought any booty^ from /m- 

* other province 'i the magiftrate ftiall receive a fliare of one fixth 
of the whole ; if they receive no command or ailiilance from the 
magiftrate, they fhall give the magiftrate, in that cafe, one tenth 
for his fliare ; and, of the remainder, their chief (hall receive four 
fliares ; and whofoever among them is perfect mafter of his oc- 
cupation, fliall receive three fliares ; alfoy whichever of them is 
remarkably flrong and (lout, (hall receive two (hares, and the 
reft (hall receive one (hare ; if any one of the community of the 
thieves happens to be taken, and (hould be releafed from the 
cutcherry *, upon payment of a fum of money, all the thieves 
(hall make good that fum by equal (hares/ Code of Gent 00 laws^ 

p. 146. 



A perfon who has not confidered favage and barbarous man* 
ners, will think, with the utmoft furprife, that a magiftrate fliould 
not only command a robbery, and give his countenance and 
prote^ioQ to thieves, but even participate in their plunder. 
Such, notwithftanding, is the fyftem of equity among all rude 
nations. While diftant expeditions, however, and robberies, 
were thus confidered as legal and honourable, the difturbers of 
domeftic quiet and happinefs were puniflbed among the Hindoos 
with the greateft rigour. 

•If 



♦ A court of jufticc^ 
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* If a maa>* fay their lawfr, * fteals an elephant* or a horfct ex- 
^ cellent in all refpeds^ the magiftirate fhall ci]|;o6F hiA hftod^ a«d 
^ footy and buttock) and depriye kivsk of life. 

^ If a man fkesis an elephant, or a horfe, of fnialt accoirnti the 
^ magifkate fhall cut off from hioa one bacd and one foot. 

^ If a man fteals a camel or a co«r» the magtftrate fliall cut off 
• from him one band and one foot.* Gentoo laivsj p. 249. 

There are, in this code, a great variety of laws againft do- 

medic thefts and robberies. The ftate of fociety of the Hindoos, 
to which it has a reference, refembles very much that of the Ger- 
man barbarians, when they had overturned the empire of the 
Romans ; and a comparifon of it with the laws of the Ripuari- 
ans, Burgundians, Longobards, and Franks, would lead to many 
curious difcoveries in the progrefs of legiOation and govern- 
ment. 



(15) * Nee regibus infinita aujt libera poteftas. ... . De 

* minoribus rebus principes conliiltant, de m^joribua omnes. 

* Ita tamen, ut ea quoque, quorum pene3 plebem. arbitrium eft, 

* apud principes pertradentur. Coeunt, nifi qjuid fortuitum et 

* fubitum inciderit, certis diebus, cum aut inchoatur Luna aut 

* impletur ; nam agendis rebus hoc aufpicatiffiiium initium cre- 

* dunt. • . • . Rex vel priuceps, prout aetas cuique, pro- 

•ut 
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* nt ftobiUtai, {yfottt dfecas bellofum, prout facundia eft, auc 
^ umtttr, au€kOritMe fijadendi, magis quam jubendi poteftate. Si 
^ dilplicuk fefttentta, fremitu afpemantur : Sin placuit, framcas 

* cbncfttthint.' Tacit, tk M&r. Gtrm. c. 7. xi. 



This limitation of government is a confequence of manners 
in ektXy titMs ; emd, tiotwictuftaufding what \^ o1>^rved by many 
vmxen of Mtiquity^ it feems irery dear^ t^tft the popular or re- 
publican itiode of ad^nhiiDiraCioti vs prior no mx3aarchy. 

In tvery rude community t^e know, the government has a 
furprifing affinity td that of the Germans, as defcribed by Taci- 
tus. And this is peculiarly obfervabk of the American nations. 

* Tout,^ fays Charlevoix of the Athericans, * doit etre examine et 

* atretfe dans les confeils des anciens, qui juge en derniere in- 

* ftance/ Journ. Hifioriq. lettre 1 8. * The higheft title among 

* the American^,' fays Nlr Adair^ either in military oT civil 

* life, fignifies only a chieftain : They have no words to ex- 

* prefs defpotic power or arbitrary kings. . . . The power 

* <rf their chiefs is afa empty found. They can only perfuade 

* or diflttade the people, cither by the force of good nature and 

* clear reafoning, or colouring things fo as to fuit their prevail- 

* ing paffions. It is reputed merit alone that gives them any 

* titles of diftintftion among the meaneft of the people. . . . 

* When any national affair is in debate, you may hear every 

* father of a family fpeaking in his houfe,. on the fubjed, with 

* rapid 
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* rapiJ and bold language, and the utmoft freedom that a peo- 

* pie can ufe. Their voices, to a roan, have due weight in eve^ 

* ry public affair, as it concerns their welfare alike/ Hi/i^ of 
the American Indians^ p. 428. See alfo Lafitau^ t(m. 2. p. 

475- 

(16) * Ac primo ftatim Chaucorum gens, quamquam incipiat . 

* a Frifiis, ac partem litoris occupet, omnium quas expofui gen-> 

* tium lateribus obtenditur, donee in Cattos ufque finuetur. 
^ Tam immenfum terrarum fpatium non tenent tantum Chauci, 

* fed et implent : Populus inter Germanos nobihffimus, quique 
^ magnitudinem fuam malit jufticia tueri. Sine cupiditate, fine 

* impotentia, quieti fecretique, nulla provocant belk, nuUis rap- 

^ tibus aut latrociniis poftulabantur. Idque praecipuum virtu- 

■ 

* tis ac virium argumentum eft, quod, ut fuperiores agant, noa 
^ per injurias aflequuntur. Prompta tamen omnibus anna, ac fi 

* res pofciit exercitus : Plurlmum virorura equorumque : Et < 

* quiefcentibus eadem fama.' Tacit» de Mor. Germ» c. 35. ■ 



^ Fennis mira feritas, foeda paupertas, non arma, non equi| 

* non penates : Vidlui herba, veftitui pelles, cubile humus. Sola 

* in fagittis fpes, quas inopia ferri offibus afperant. Idemqae 

* venatub viros pariter ac feniinas alit. PafTim enim comitan* 

* tur, partemque praedae petunt. Nee aliud infantibus ferarunv 
^uubriumque futiugium, quam ut in aiiquo ramorum nexu» 



* contegantur*. 
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* contegantur. Hue redeunt juveDcs, hoc fenum receptaculum. 
^ Id beatius arbitrantury quam ingemere agris, illaborare domi- 

* bud fuas alienafque fortunas fpe metuque verfare. Securi ad- 

* verfus homines, fecuri adverfu8 deoa, rem difficillimam aflecuti 

* funt) ut illis ne voto quidem opus fit/ Tacit, de Mor. Germ. 

4, 46. 
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SECTION 11. 




'(Ol^ yr^ MILLAR Oh the Diftlnaion of Ranks, ck n 

Sketches of the Hiftory of Man, voL i. Dr Ro« 
bertfon, Hiftory of America, vol. i* p. 318. 

(2) * Verberare fervum, ac vincuKs et opere coercere, rarum** 
Yacit. dc Mar. "Germ. c. 15. 

:(3) * Domus officia uxor et liberi e^equuntur.* Tacit, de Mar% 
Germ. r. 25. • Liberos fuos,' fays Caejar of the Gauls, * nifi 
'^ quum adoleverint, ut munus militiae fuftinere poflint, palam ad 
"^ fe adire nonpatiuntur; fiHumque in puerili aetate in publico 
^ in confpedtu patris aififtere turpe ducunt.* De. BclL Gall. UIk 
6.C. i8. 

(4) * tjuum ck captiVis quaeireret Caefar, quataobrem Ario* 
'^ villus proelio non decertaret ? banc reperiebat caufam, quod 
^ apud Germanos ea confuetudo eflet, fit matres famillas earuni 
"^ fortibus et vaticinatiotiibus declararent, utrum proelium committi 
^ ex ufu feflet necne, eis ita dicere, w« tjfcfas Gvnnanos fi^erare^ 
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*^ ante novam iunam proelio contendiffent^* Caefar de BelL GalL 
lib. I. c. 50. 

(5) Strabo lib. 7. Straviii6> Corpus Hiftor. German, prolegom* 
Cluver. German. Antiq* lib. i. 

(6) ^ Inefle quinetiam fandum aliquid, et providum putant. 
^ • • • Vidimus fub Divo Vefpafiano Velledam diu apud ple- 
^ rofque numinis loco habitam. Sed et olim Auriniami et com* 
^ plures alias venerati funt) non adulatione, nee tamquam faoe-^ 
* rent deas.* Tacit, de Mor. Germ. c. 8# 



The honours of divinity came to be proftltuted to thefe wo^ 
men with a wonderfuF profufion. Among the monuments^ o£ 
antiquity in Germany^ many altars, with infcriptions to them^ 
have been difcovered; and, both in England and Scotland, there 
are remains of the fame kind. Ke^Jler^ Antiq. Seleli. Septentt. 
et Celt. p. 379 — ^448. Camden^ Britannia^ pajftm. The appel- 
lation given them, in Caefar, is tnatres familias ; and thefe in^ 
icriptions hear mairibus or matronis Suevii^ Treverisj Aufanis^ &c* 

• Under Faganifm and Ghi^iftiaaity, the fatidical arts they prac- 
tifed drew upon them a very different fate. The credulity of 
the Pagan advanced them into goddefles. The more criminal 
ignorance of the Chriftian confidered them as v?itches, and con- 
figned them to the fire. Their mutterings were conceived to be 

Y 2. magical;. 
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magicaK It waB thought they could fafctn^te children with a 
look, were in covenant with demons, to whofe embracee they 
fubmitted, could blafl; the fruits of autumn, raife commotions in 
the air, and intcrprete dreams. What is remarkable, the laws 
againfl: fuch women, and againfl: witchcraft, were not abrogated 
in England till the year 1736 : And, in other countries of £u-> 
rope, there are (till regulations in force againfl: thefe miierable 
objeds, and this imaginary crime. 

(7) ^ Ad matres ad coojuges vulnera ferunt : Nee illae nume- 

* rare, aut exfugere plagas pavcnt.* Tadu de Mor. Germ. c. 7. 
Cluver. Germ. Jntiq. lib. i. 

(S) ^ Feminae lineis amidibus velantur, eofque purpura vari« 

* ant.' Tacit, de Mor. Germ. c. 17. * Cadurci, Caleti, Ruteni^ 
> Bituriges, ultimique hominum exiftimati Morini, imo vero Gal- 

* liae univerfae vela texunt. Jam quidem et Tranfrhenani hoftes : 
^ Nee pulchriorem aliam veftem eorum feminae noverunt.' 

Plin. Hiji. Nat. lib. i(). c. i. Concerning the Longobards, there 
is the following paffage in Paulus Diaconus : ^ Veftimenta eis 
^ erant laxa, et maxime linea, qualia Anglo-Saxones habere fo- 
^ lent, ornata inflitis latioribus, vario colore contextis.' Hi/i. 
Longobard. lib. 4. c. 7. And of the daughters of Charlemagne» 
there is this notice in Eginhard. * Filias lanificio aflfuercere, co* 

* loque ac fufo, ne per otium torperent, operam impendere, at-, 

* que ad omnem honeftatem erudiri juflit.' Vit. Car. Mag. In 

America, 
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America^ according to Mr Adair^ the women are the chi^^ if 
not the paly manufafturers. The m^n judge^ that if they ihould 
perform offices of this kind, it would exceedingly difgrace them. 
Hifi» of the Amer. I^diaus^ p» 423* Thefe officea^ however, be- 
ing charaderifiic of the women, are honourable in them. In 
Rome, during the virtuous times of the republic, the employ- 
meitts of the wdmea were the diftaff and the ipindle ; and Plu^ 
tarch has faid, in reproach of Fulvia the widow of Clodius, that 
{he could neither fpin nor flay at home. Vit* Anton. 

(9) ^ Statim e fomno, quern plerumque in diem ^xtrahunt, 
^ lavantur, faepius calida, ut apud quos plurimum hiems occu- 

* pal.' Tacit, de Mor. Germ. c. 22* 

* Mollefque flagellant 
* Colla comae.' 

« 

Ma&t. EpiO* lib. 1* 

* Partemque veftitus fuperioris in manicas non extendunt, 
^ nuda brachial ac lacertos : Sed et proxima pars pedoris patet.' 
Tacit, de Mor. Germ. c. ly. * Get ufage,' fays Pelloutier^ 

* s'eft conferve en Saxe, en Pruffe, et en Livonie. Les femmes 

* y portent des chemifes fans manche, et kiffent leur gorge a 
^ decouvert/ Hift. des CelteSj lib. 4. ch. 4. 

Diodorus Siculus^ lib. 5. records the comelinefs both of the 

Gaulic and German women i and Bijfula^ a German beauty, is 
celebrated by Aufmius. 

(ro) 
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f lo.) * Matrem fuam,' fays Tacitus of CivHis, • fororefquct 
^ fimul omnium conjuges, parvofque liberoS) confiftere a tergo 

* jubet, hortamenta viaoriac* Hijl. lib. 4, * In proximo pig- 

* nora ; uade feminarum ululatus audiri, unde vagitus infantium. 
< • • , . Memoriaeproditur quafdam acies, ioclinatas jam 

* et labanteS) a femmis reftitutas, conftantia precum» et obje^u 
^ pe£lorum, et monflrata cominus captivitate^ quam looge impa* 
^ tientius feminarum fuarum nomine timent.' Tadt. dc Mor. 
Germ. c. 7. 8. * Ut virorum cantu, feminarum ululatu,. fonuit 

* acies/ Ta6u Hifi. lib. 4. See alio Caejar dcBdU Gall lib. w 

€• ST. 

^ Adeo ut efiicacius obligentur animi civitatum) quibus fater 

* obiides puellde quoque nobiles imperantur/ De Mor. Germ., 
c. 8. Suetonius^ fpeaking of the tranfadlions of Augu({u8 againft 
the barbarFans, has thefe words : * A quibufdam novum genua» 
^ obfidum feminas exigere tenta^erit ; quod negligere maautm 

* pgnora fentiebat.' Vit. Aug. c. 2J. 

(.1 1 ) < Sororum flits idem apud avunculum qui apud patrem 

* honor.' Tacit, de Mor. Germ. c. 20. Hence it is^ fays Mon^ 
tefquieu, that our eariieft hiftoriana fpeak. in fuch ftrong terma of 
the love of the kings of the Franks for the children of their 
ftfters. Vefprit des Loix^ lib. 1 8. fh. 22> John de Laet re- 
marks of the Brafiliansy that they call their uncles and aunft 

Jatbcrs and mothers i and the fame cuflom prevails among the 

oottfau 



f 



\ 



IN E U R O P £• 175 

north American Indians. JJair hifl. of the Amer. Indians^ A ^i 3* 
Among the Hurons, fays Charlevoix^ with whom the dignity of the 
chief is hereditary, the fucceffion is continued through the nvo^ 
' men ; fo that» at the death of a prince, it is not his own, but his 
Jtfter^sfdn who fucceeds ; and, in default of him, the neareft re- 
lation in the female line. It is added, ^ Si toute un branche 

* Tient a s'eteindre, la plus noble matrone de la tribu, ou de la 
^ nation, chbifit le fujet, qui lui plait davantage, et le declare 

* 'Chef/ Journ. Hiji. Lett. 1 8. * -ffithiopes,' fays Damqfcenus^ 

* fororihm potiffimum honorem exhibent, et fticceffionem tradunt 

* reges, non fuis, kAfororumJiliis^^ De tnor. Gent. Thefe fa£ls, 
which coincide fo curioufly, exprefs, in a forcible manner, the 
early importance of the fex. 

'(12) * Nee aut confilla earum ifpernantur, aut refponfa nc- 

* gligunt,* Tacit, de Mor. Germ. c. 8. To deliberate, in public, 
On national concerns, was a privilege common to the women in 
all the Gothic and Celtic tribes. Plutarchr de virtut. mulier. 
folyaenus in Stratag.dih.'j. This advantage they enjoyed alfo in 
old times in Greece. Gqguet^part. 2. book i. ch. ^ And, at this 
hour, in America, they are called to the national meetings, to 
give their advice and counfel. Charlevoix ^ Joum. Hi/l. let. 13. 18. 

* Les femmes,' fays Lajitau^ font toujours les premieres qui de- 

* liberent, ou qui doivent deliberer, felon leur principes, furies 

* aflfaircs particulieres ou communes. £Hes tiennent leur confeil 

* 1 part, et en confequence de leur determination, elles donnent 

* avis 
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< avis anx chefs det matieres qui font fur le tapis, a6n quails ea 

< deliberent a leur tour. Les chefs, fur ces avis, font aflembler 

* les anciens de leur tribu ; et fi la chofe dont on doit traiter 
^ interefle le bien commun, tous fe reuniflent dans le confeil ge« 

* nerale de la nation/ Tome i.p. /^'j'j. 

The German women, after their nations had made conquefts, 
ftill attended to affairs. As they debated, in the days of Taci- 
tuS) in the aflemblies of their tribes, fo they appeared afterwards 
in the Gothic parliaments. Among the Franks, as well as the 
Anglo-Saxons, the Queens had an a^ive fhare in the govern- 
ment ; and, among the former, there is the example of a Queen 
who received a national homage. Greg, oj Toursy lib. 4. Wcr- 
burgh. Queen to King Wightred, aflifted at the wittenagemot, 
or national council, held at Berghamfted. Cbron. Sax. p. 48. 
Malmsbury^ lib. 2. mentions a parliament held by King Edgar, 
in which he was aflifted by his mother Alfgina. And Canute 
is faid, in a national aflembly, to have a^ed by the advice of 
Queen Emma, and the bifhops and nobility of England.. Mat 
Wejl.p. 423. 

When the crown fell to a prince in his minority, the queen- 
mother had the guardian(hip. Thus (red^gund had the guar- 
dian/hip of her fon Clotarius IT. Brunehild of her grandfons 
Thcodebert and Theoderic, and Balthildis of her fon Clotari- 
us IIL 

(^3) 
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(13) The following particulars, as well as thofe already men- 
tfoned) faVour the notion of the innportance of women in early 
times* • Apud Saunitas vel Samnltes^ de adolefcentibus et vir- 

• ginib^s quotannis publicum habettir judicium. Quern igitur 

• eorum optimum effe fententia judicum pronunciarit, is fibi cJc 

• virginibus eligit ux6reita qnem vult, deinde fecundus ab eo al- 

• teram> et fie de caeteris deinceps.' Damafc. de hdor. Gent. 
^ Sauromatae uxoribus in omnibus obtemperant» tanquam do- 
^ minabus/ Ibid. * Lycii vitam fuftinuerunt ex latro^iniis. Le- 
^ gibus autem non utuntur, fed confuetudinibus, dominanturque 

• ipfis feminae inde ufque ab initio.* Heraclides de Pohtiis 
Graecorum. ^ In ea regione qu&m Athimanes habitant, mulieres 

• terram colunt, viri gregcs pafcunt.' Ibid. Tacitus^ difcourfing 
of the antient Brilains, haft thefe words. ^ His atque talibus in-^' 
^ vicem inflrudi, Boudicea generis regii femina, duce (neque e« 

• nim fexum in imperiis difcernunt) fumpferc univcrfi bcUum.* 

Vit. Agric^ c. i6i In Homer, who paints rude manners, the 
Women make a figure. In Virgil, who defcribes refined man- 
ners, they arc infipid. Helen, Hecuba^ Andromache, Penelopej 
Nauficaa, and Calypfo, have marked and diiliad characters. But 
Lavinia feems to be without paflions of any kind, and to have 
that nothingnefs of chara^fter which, in the ages of civility, is 
too frequently conneaed with the moft enchanting forms. The 
tvomen of Egypt were highly prized, and had a kind of autho- 
rity over the men. The toilets of the goddeffes in Homer, and 
khe gay dreffes of the Greek ladies, feem to mark the confidera- 

Z tion 
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boa of the fex« At Sparta> the women interfered in the Siffairs^ 
of ftate, and afiiuned a fuperiority over the men. • Les fen^ 

* mes/ fays Charlevoix, of the AmericanSf * ont la principale 
^ autorite chez.tous les peuples de la langue Huronne, fi on en 

* excepte le canton Iroquois d*Onneyouth^ ou elle.eft alternative- 
^ entre les deux fexes/ Jourtu Hifi. letL 18., 

The importance of women among the Hindoos, is-illuftrated- 
m a firikiog manner by the following law«. 

•^ If a perfon has called a modeft woman unchaftcj and the* 
^ woman* or her hufband, (hould make complaint to a.magiftratei 

* whenever the pcrfon accufed appears before the magiftrate,.or 

* arbitrator, he fiiall, upon, the fpotf anfwer to the complaint*. 
^ and make no delay.. 

• If a woman, impelled by any calamity, fliould" come to any 

* perfon, and remain with him, if he commits fornication with 
^ that woman, the magiftrate fhall fine hinv two hundred audi 

* fifty ^««/ of cowries.. 

* If a man fpeaks reproachfully of hts wife*s father or mother^, 

* the magiftrate fhall fine him fifty /ww^ of coivrieu 

*^If a man is prepared to cafl'upon a woman's body tears^ or* 

* phlegm, or the paring of his nails^ or the gum of his eyesi or 

*^the. 
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* the wait of his cars, or the rcfufe of viduali, or fpittlc, the ma-- 
** giftrate fhall fine hioa forty puns of co'wries. 

* If a man throws upon a Wortan, From the fleck Upwards, a- 
' ny fpue, or urine, or ordure, or femen, the magiflrate IhaU 
^ fine hkn one hundred and {\K\j,puns of anvrie^. 

* So long as A wottian remaiiis utiniarried, her father (hall 

* take care of her; and, fo long as a wife remains young, hfer 
"^ hufband fhall tak6 dare df hfef ; and, in her old age, her foa 

* fhall take Care Of her ; and if* before a woman^s marriage, her 

* father fhould die> the brother, or brother^s foil, or fuch other 
^ near relations df the father, fhafll take caire of het; if, after mar- 

* riage, her hufband fhould die, and the wife has not brought 

* forth a fon, the brothers, and brothers Tons, and fuch other 

* near relations <if her hufband, fhall take cSire of her t If there 

* are no brothers, brothers Tons, or fuch o'thet nea'r relations oi 
*1ier hufband, fhe brothers, or Tons of the brothers of her father 

* fhall take care of her \ and, in every flage of life, if the perfons 

* who have been allotted to take cire of a woman, do not take 
•'care of her, eadi, in his 'refpedive fbige accordingly, the ma- 
•.giftrate fhall fine them*' ^Code x>f Genhfo laws^ p. ill. ab^ 
414. 220. 224. 282. 

^ 4 S E ^ 
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SECTION m. 




(i) * ■ 1 T Venus in Sylvis jungebat corpora amantum; 

/ 

* Conciliabat enim vel mutua quamque cupido^ 
• Vtl violenta viri vis, atque impenfjsi libido, 
^ Vel preciumi ^landes, atque arbuUt yel, pira leda.' 

Lucret, lib. 5* 

(2) ^ Tnterfunt parentea et propinqui ac munera prob^nt : Mur 
^ nera qpn ad delicias muljlebres quaefita^ nee qi|ibu8 nova^nupt^ 
y comatur ; fed boves el frenatum equum, qt f(;utum cum friamea 
^ gladioquQ. In haec ini^nera uxor accipituri atque invicem ip-. 
^ fa armorum aliquid viro ofFert. Hoc ipaximum vinculun^K 
^ baec arcaqa facra, l^os copjugalea deps arbitrant.ur,.' Jacit, dc, 

Mon Gcmu c. i^ 



Retnaiqs of thefe ufages are to be found during every period 
.of the. middle ages. About the year 500, on the nuirriage of 
Alamaberga, the niece of Theoderic King of the Ofirogoths, tha^ 
prince v^rrote a letter to her huiband, Hermanfridi King of the 

'Jhuringians ; from v^hich it appears, that dreffcd or accoutred 

horfea- 
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horfea were prefeated ; aad^ ia Loccenius^ there are other exam- 
ples to the fame purpofe. Antiq, Sueogoth. lib. 2. Among 

the Irifh, a war horfe and a fpear were conjugal prefents, till a 
late aera. * Ejufmodi quidpiam,' fays Sir Henry Spelman^ ia 
allufion to the paffage quoted from Tacitus, ' apud Germano- 

* rum nepotes Hibernicos ipfimet aliquando deprehendimus. 

* Equum fcilicet militarem cum fratnea \nXtr jugalia munera fo- 
^ lennius fuifle, fed a patre fponfae donatum. Addebant autem 

* Hiberni cytharam, ut blandioris fortunae folatium/ Glojffl p. 1 74, 

In the American marriages, an interchange of prefents was 
alfo an e0ential circumftance, and gave them a fandion and va- 
lidity. * Le mariage n'eft pas plutot refolu que le parcntes de 

* I'epoux envoyent un prefent dans le cabane de I'epoufe. Ce 

* prelent conlifte en des colliers de porcelaine, des pelleteries, 

* quelques couvertures des fourrure, et d*autres meubles d'ufage, 
^qui vont aux parens de kt^ fille, a laquelle on ne d^mande point 
**de dot ;, mais feulcmcnt qu'elle veuillQ accepter I'epoux qu*on 
^ lui ofire. Ces fortes des prcfeqs ne fe font pas feulement une 

* fpis,. il s^en fiaifc up efpece d^alrernative entre les deux cabanes 
^desfuiurfi epoux, laquelle a k^ loix prefcrites par la coutume; 

* mais, des que les prefens font accepies, le mariage eft cenfe^ 

* conclu, et le contrat pafTe,* Lafitau^ torn. i. p. 565. 

Erom the words, of Tacitus, it appears, that among the Ger- 
Skaos. the conlent of the parents or relations was particularly 

Biecellar;^ 

\ 
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neceflary In the contrafting of marriages ; and this is ftill more 
obviQUS from the laws of the barbarians, aft^r they had made 
conquefts. LL.WiftgJOthy lib. 3. tiu 2. 4. 8. LL. Saxon, tit. 6* 
LL. Frifionum^ tiu 9. The reafon was, that the young men and 
the young women might not, through paffion, marry into fa- 
milies hoftile to their own. In a date of fociety whith is con- 
fined, and where government is imperfect, diviiions and.animo- 

fities among chiefs are frequent, and carried to extremity. It 
is ufeful to remark, that theneceffity of thi€ confent, and the (l-* 
milar diforder of the feudal manners, afcertained the incident of 
marriage ; in confequence of which, the 'war-ds of ^fup^rior 
cauld not marry without his approbation. This incident^ which 
was to grow fo important, is to be traced back to the woods of 
Germany. Hifl. Differ t. concerning the antig. oftheEngJi/h can-* 
Jiitution^ part a. 

(3) * Nee fe mulier extra Virttitum cogltationes, extraqud 
^ bellorum cafus putet, . ipfis incipientis matrimonii aufpiciis ad-* 
Vmonetur, venire fe laborum periculorumque fociam^ idem m 
^ pace idem in bello pafliiram atifuramque; hoc jundi boveSi 
^ hoc paratus equus, hoc data arma denuntiant. Sic viTendum^ 
• fic pereundum.' Tacit, de Mor. Geim*^. i8» 

The matrimonial gifts among the faVagcs of America, cx« 

pteflfed, in like -manner, the labour to which the women werfi'td 

iiibmit, and wer^ doubtlefs to be underfiood in the fame light, as 

indications 
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indications of equality, and expreffions of refpcft. Yet Chark-^ 
yoix aiFedls to confider them rather as marks of flavery, than as 
tfefttmonies of friendfhip. JournaL Hi/i. leh 1 9. Of this au- 
Aor, it is to be wiflied, that he had given his fads without 
reafoning upon them ; or, that he had endeavoured to be con« 
fiftent wiih himfelf ; for, in other parts of his writing?, we aro 
led to conceive a high opinion of the ftatcof the American wo- 
men.. My Lord Kaims and Mr Millar feem, in the prefent 
cafe, to have efttmated too highly his opinion. And I am fenfibls 
that Dr Robertfon has fubfcribed to their fentiments* Thejf 
join, in confidering the prefents to the women as charafkeriftic 
of the meannefs- of their condition,, and -of their being the flaves 
of the men. They conned flavery with, labour and bufinefs^ 
without refleding, that eafe and luxury cannot pofflbly belong 
to women in barbarous times, and that, in all. times, the mea 
and women are to be judged of by different ftandards. The war- 
riour does. not apply the fame rules to his fan and his daughter,, 
and does not fancy that they are to fhine alike in feats of arms- 
Valour he accounts the chief quality of the former : In the lat- 
ter, he requires fomething more of geailenefs, and" a (kill in db- 
meftic affairs. Of this there is a very ftrong and apt illuftratiooi 
in Mr Adair y, with, which I will conclude this note.- 

^-The American. Indians lay their ;W(3Af children on the fkin$» 
*'of panthers, on account of the communicative principle, which 
••they reckon all nature is pofTefled of, in conveying qualities ac-^ 

* cording; 
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* 

* cording to the regimen followed j and, as the panther is en-* 
« dowed with many qualities beyond any of his fellow animals 

* in the American woods, as fmelling, ftreilgth, cunning, and a 

* prodigious fpring^ they reckon fuch a bed is the firft rudiments of 

* ivar. But, it is worthy of notice, that they change the regimen 

* of nurturing their young females : Thefe they lay on the {kins 

* of fawns,. or buffalo-calves, becaufe they ^vtjhy and timorous ] 
^ and, if the mother be indifpofed by ficknefs, her neareft female 

* relation fuckles. the child, but only till ihe recovers.' ffifi. of 
the American Indians^ p. 42 1* 

I enter not into the difpuie, whether there be panthers in A-» 
inerlca, or whether this name is only given to diflinguifh ani«^ 
mals which refemble them. In either cafe, my argument is fafe^ 
and to the point. 

(4) * Pugnatum in obfidentis ; et ereptus SegefteS, mitgna 

* cum propinquorum et clientum manu. Inerant feminae nobi- 

* les ; inter quas uxor Arminii eademque filia Segeftis, mariti 

* magis quam parentis animo, neque vi£ta in lacrymas, nequei 
^ Voce fupplex, compreflis intra fmum manibus, gravidum ute^ 

^ rum intuens Arminium fuper infitam violentiam 

^ rupta uxor, fubje£tus fervitio iixoris uterus, vecordem agebant; 

* \olitabatque per CherufcoS arma in Segeftem, arma in Caefarem 

* pofcens.* Tacit. AnnaL lib. i. ^. 57. 59« 

is) 
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{$) * Severa ilHc matrimonla Pauciffima in tam 

^ numerofa gente adulteria^ quorum poena praefens et markid 
^ permifTa. Accifis crinibus, nudatam coram propinquls expel- 

* lit domo maritus, ac per omnein vieura verbere agit.' Tacit, de 
Mon Germ, c^ 18. 19. 

The power of the hufband to punifh the adultery of the wife 
continued long during the middle ages. LL. Wijigoth. lib. 3, 
tit^ 4. /. 3. 4. LL. Burgund. tit. 69: 1. 1. It feems natural in 
a ftate of fociety, before the jurifdidlion of the magiftrate is ful- 
ly acknowledged ; and it is to be found accordingly among the 
Americans and other nations. Lqfitau torn. \. p. 588. Europe 
Scttlem. voL i.p. iSo. 

It is likewife to be obferved, that the fame mode of punifh- 
Inent prevailed long. * Adultcrii poena/ fays Lindenbrogius^ 

* decalvari ec fuftari per vicos vicinantes.' Glof. p. 1 349. Set 
farther LL. Longobard. lib. i. tit. 17. /. 5. When the magi- 
ftrate came to punilh this delinquence, and, when ^he women, 
growing taiore detached from bufinefs, codfidered themfelves as 
objeds of luxury and pleafure, the crime of adultery appeared 
lefs heinous and offenfive ; and a feparation or divorce, with the 
infamy of incontinence, became the punilhment of lan adul- 
t^refs. 

A -a Ifrom 
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From the aflembled relations of the culprit, of whom Taci^ 
tus fpeaks, it is to be imagiaed, that^ la conjundioa with the 

hufband, they conftituted a court, aod fat upon her in judgment.^ 
Coram prapinquis expellit dotno maritus. > Before the jurifdidioa 
of the magiftrate is fully underftood and unfolded^ it appears^ 
that a kind of domeftic tribunal exercifes authority, and forms a 
fbep in the progrefs of civil and criminal jurifdi<^ion. This, in 
fa£t, we know to have been the cafe among the Romans. Diotu 
HaiicarfL Antiq. Rom. lib. 2. 

(6) ^ Publicatae pudictttae milta ^^nta : Non forma, noa ae^ 
^ tate, non opibus maritum invenerit. Nemo eaim ijlic vittat 
^ ridet : Nee corrumpere et corrumpi feculum vocamr^' Tacit^ 
de Mor. Germ. c. 19. 

Tacitus <i in this pafTage, as well as in many other places of 
his fentimental and incomparable treatife, glances at the depra<-^ 
ved manners^ of the Romans. The expreffion non opibus^ o€ 
which I have made no ufe in the text, applies not to the Ger- 
man tribes who inhabited the inland country, but to thofe who« 
bordered on the territories of the Romans*. 

The fame attentions tochaftity, fobeatttifully defcribedby the* 
Roman hiftorian,. prevailed among the Americans. ^ lis attrif- 
^ buent a la virginity et a la chaftite certaines qualites et vertua* 
• particulieres.' Laftau^ torn. i. p. 339, Thus it is in all rude 

nations ;, 
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fifttion& ; aiidf I believe^ it wiH be founds on examinatioa» that 
thofe circumftances of Immodefly among them, which oppofe 
this way of thinkingy ha^e (heir rife in the weaknefles of fuper-> 
ftitioD, and in the abufes of the priefthood. 

Nature adorns and protedts the female fex with modeftjr. 
And, it is a moft decifive proof of the refped paid to womens 
thdty in almoft all nations, the inftitatioa of marriage is coixnec- 
ted with ufages, which are contrived to favour and qncourage 
their referve and chafttty* It is the male always who folicits } 
and, in fome ftates, a kind of violence was employed to fupport 
and fuccour the modefty of the bride. It feems to have been 
thus in early times among the Romans» and it was obvioufly fo 

among the Spartans In the former cale^ the bride appears to 
have been carried forcibly from the kp of her mother ; in the 
latter, the affair aiTumed the femblance of a rape. Fefius^ Catul^ 
/us, Plutarch in Vit. Lycurg. ct ^ttaeft. Rom. The virgin and 
her relations, no doubt, underftood previoufly the tranfad^iont 
and expeded this violence. But it was a compliment to her 
thus to give an air of conflraint to her confent, to relieve her 
embarrafTment and diflrefs^ her emodoa of fear and hope, anxi- 
ety and tendernefs* 

It wak with a fimilaf view that the Romans conduced abride 
to the houfe of her huiband, with her head covered. And the 

Oermanic nations paid alfo this mark of refpedt to the modefty 

A* a t)f 
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of their women, after they had made conquefts. Compare Apuh 
Me tarn. lib'. 4, Tacit. Annal. lib, 15, c. 37. And the laivs of 
the barbarians de conjuj^ali velatione. 

Thefe circumftances, and thofe which I formerly remarked, 
with others not lefs expreffive of the early importance of wo- 
men, that 1 am prefently to mention, feem to have efcaped my 
Lord Kaims and Mr Millar ; and I beg it to be underftood, that 
I oppofe thus frequently their opinions from no captioufnefs of 
temper, but becaufe, if they are juft, mine muft be ill founded 
and improper. 

(7)*Sera juvenumvenus; eoque inexhaiifta pubertas; nee vir- 

* gines feftinantur ; eadem juventa, finiilis proceritas : Pares va- 

* lidique mifcentur ; ac robora parentum liberi referuut. . . . 

* Quanto plus propinqubrum, quo major adfinium numerus, tan- 

* to gratiofior fenedus : Nee ulla orbitatis pretia 

* Numerum liberorum finire, aut quemquam ex agnatis necare9 

* flagitium habetur.* Tacit, dc Mon Germ. c. 19. 20. 

{8) * Sua quemque mater uberibus alit, nee ancilHs, ac nu- 

* tricibus delegantur.' Tacit, de Mor. Germ. c. 20. This alio rs 
the practice in America and in all rude communities. * Les 

* fauvagefles n'ont garde de donner leur enfans a u'aucres pour 
♦les nourrir. EUes croiroient fe dcpouiller de i*afiedion de 

* mere, et ellea foot dans une furprife extreme de voir qu'il y ait 

* desr. 
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< des nations au mondci ou cette ufage foit recu et etabli.' La^ 
jfitau^tom. I. p. 593. The Roman virtue was at an end, fays 
the author of the dialogue concerning orators, when the women 
gave their children to be fuckled and educated by Greek nurfea 
and flaves. Cap. 29. In France, till the age of Charles V. 
princefles, and ladies of high rank, continued to fuckle and eda*- 
cate their children, Mczeray inBulteePs tranflation^ p. 388* 

(9) A very ingenious writer has obferved, that, before mar- 
riage 18 known as a regular inftitution, the intereft of the mo- 
ther muft be great ; children being then, in a particular man- 
ner, under her jurifdidtiout and having no connection, or a di- 
ftant one, with the father. His obfervation is not to be contro^ 
verted ; and, accordingly, he mentions the circumftance, as aa 

exception to his theory. Prof. Millar concerning the Di/tinction 
of Ranks ^ ch. i.feif. 2. 

It is obvious, that the refpedt which the children pay to the 
mother in this fituation, raiies the importance of the fex ; and 
it is worthy of notice, that, after marriage is known as an infti- 
tution, and the huft)aqd and wife live together in the fame ca^- 
bin, the influence of the mother is by no means diminifhed. 
For» though the tather then acquires authority, the more ami- 
able and winning attentions of the mother prei'erve and continue 
her confideration ;. and the military purfuits of the former calU 
ing him abroad, and employing his thoughts, leave to her the 

taflt 
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tafk of educating their ofFspring. thusi among the Gauls and 
Germans^ it was not till children attained a certain age, that they 
dared publicly to approach their fathers. Se£i. 2. note 3. * Les en-* 

* fans/ fays Charlevoix of the Americans, • n'appartiennent qu* 

* a la mere, et ne reconnoiflent qu* dies. Le pere eft toujours 

* comme etranger par rapport a eux.' Joum. Hift. let. 19. It is 
our nature to be more attached to what is lovely and gentle, than 
to what is ftern and venerable. It is * the foft green of the 

* foul,* as an elegant writer * cxprcfles it, *on which the eye dc- 

* lights to reft.* 

(10) ^ Septa pudicitia agunt, nullis fpedaculorum illecebriSf 

* nullis conviviorum irritation ibus corruptae. LitterarHtn fecreta 

* viri pariter ac feminae ignorant.' Tacit, de Mor. Germ, c, 19. 

That knowledge and letters were incentives to corruption, we 
have alfo the opinion of Sallu/lj who, notwithftanding the free* 
clom of his life, is a beautiful declaimer on the fide of morality. 
It is of Sempronia that he thus fpeaks : ' Literis Graecis doda : 

* Pfallere et faltare elegantius, quam necefle eft probae : Multa 

* alia norat, quae inftrumenta luxuriae funt, fed ei Cariora femper 

* omnia quam decus et pudicitia fuit.' De Bel. Catilin. 

(i i) Thefe things, which are curious, arc illuftrated by the fcA^ 
lowing paflage of Tacitus. * Melius quidem adhuc eae Givitates^ 

• Mr Burke. 
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^ in quihus tantum Tirgines nubtint, et cum fpe votoque uxoris 
^ feinel tranfigitur. Sic unum accipiunt maritum, quomodo unuai 
^ corpus, unamque vitam, ne uUa cogkatio ultra, ne lorgior cu- 
^ piditas, ne tamquam maritum, fed tamquam matrimoniun^ 

^ ameat/ Dc vm. Gimf c. 1 9. 

The matrimonial fymbols, as was formerly^ obferved, Note 2^ 
f onfHled chiefly of an interchange of arms ; but, among thofc 
nations of the barbarians who, after their conquefts, became ac- 
cuftomed to the manners of the Romans, this ufage fufFered at^ 
early innovation. The fymbols of arms were often negleded 
for thofe of money. And the betrothing per Jolidum et dcM^ 
rium grew to be a faHiion*. 

Thus, according to the Salic law, a virgin was married per 
Jolidum et denctrium^ * Convenit ut ego te folido et denario fe- 

* cundum legem Salicam fponfare deberem ; quod ita et feci.^' 
Form. Solen. 75. ap. Lindenbrog. But it was not fo with the* 
ividoiv. The fymbols were augmented ; and it is to be con- 
ceived, that their augmentation exprefled that of the dowen * SI 

* quis homo moriens viduam dimiferit, et earn quis in conjugium. 
*• volueritaccipere, antequam earn accipiatTunginusautCcntenari-^ 
^ us mallum indicent, et' in ipfo mallo fcutum habere debent, et 
^ tres homines caufas tres demandare ; et tunc ille qui viduamu 
' accipere vult, cum tribus teftibus qui adprobare debent, tresfo^ 
^ Udas aeqiie pcnfantes et denarium habere debet.^ Lex. Sal. tit^ 

46- 
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46. r. 1. The fpirit of the German manners oppofing fecond 
marriages, made it necefTary to bribei as it were) the modefty of 
the widow. 

It deferves remark, that traces of the conaedion of difgracC 
with fecond marriages, as to the women) are to be found in 2lU 
mod all nations ; and this circumflancet fo favourable to the 
modefty of the fex, is a (triking proof of their early importance. 
There were ages of the Grecian and Roman manners when 
this difgrace prevailed in all its force ; and even among races 
of men the mod favage, the immodefly of fecond marriages is 
•reprefTed by particular ufages* 

* Chez les habitans des c6te8 de Cumana,' fays an ingenious 
writer, ' avant que de bruler le corps du mari, on en fcpare la 

* tcte ; on la porte S fa veuve pour que la main pofee deffus, 

* elle jure de la conferver precieufement, et dc ne jamais fe remd^ 

* rier. Une veuve, chez les CafFres et les Hotentots, chaque 

* fois qu'elle fe remarie^ eft obligee de fe couper un doigt.* St. 
Toixy EJfais Hi/ioriques fur Paris ^ torn. 5.^. 177. 

(12) The King, according to Domfefday-book, demanded 
20 (hillings for the marriage of a ividoxvj and 10 fhillings for 
that of a I'irgin. * Mulier accipiens quocunqiie modo maritumt 

* fi vidua dabat Regi 20 s, fi puella 10 s. quolibet modo accipe-* 

* ret viruni.' Dome/d. tit. Scropesberie^ ap. Spelman^ n;oc. Marita^ 
£iuvu There is good evidence, that, in feveral cities of Ger- 

tnanyi 



I 
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many in the middle times, fines were paid to the magiftrate on 
the marriage of a widow. Hcitmec. Elem. Jur. Germ. lib. i • tit 

lO. § 222. 

(13) Thus, the ravifliing of a widow was punifhed more fe- 
verely than that of a virgin. • Si quis virginem rapuerit contra 
^ ipiius voluntatem et parentum ejus, cum. xl. foK componat, et 
^ alios xK cogatur in iifco. Si autem 'uiduam rapuerit quae coada 

* ex teCto egrcditur orphanorum, et pro penuriae rebus, cum lxxx» 

* fol. componat, et Ix, cogatur in fillo.' LL. Baiwar. tit. 7* 
/. 6. 7. 

By the way, this early feverity againft rapes, is a ftrong con.- 
firoiation of my general argument, and is dire<^ againft t:.e opi- 
nions of my Lord Kaims and Mr Millar. The reputation of 
females fufFering, in.this way^ was forever marked with dilgrace. 
No i'uitors were now to court their alliance. Yet their minds 
had received no pollution, and their innocence could not be im- 
peached. Their bodies, however, had been abufed ; and the I06 
of value attending this abufe, with the fevere punifhment of 
their violators, exprels clearly the high and natural impor- 
tance of the fcx. 

In the Gentoo code, the confideration of the fex is alfo illuf- 
trated by laws too exi>licit to admit of doubt or cavil, and Itill 
more fevere. 

B b. * If 
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4 

^ If a man by force commiu adultery with a. woman of an 

< equal or inferior caftf againft her confentf the magiftrate (hall 
' confifcate all his pofrefTions, cut off his penis^ and caftrate him^ 

* and caufe him to be led round the city, mounted upon an afs. 

^ If a nuin, by cunning and decekt» commits adultery wHh a 
^ woman of an equal or inferior caft» againft her^oofifeaft th« 

* magiftrate ihall take all his poflGsffions^ brand him in the fdre^ 

< head with the mark of the pudendum muUebre^ and banifli him 
^ the kingdom. 

* If a man, by violence, or by cunning, or deceit, or againft . 

* the woman's confent, commits adultery with 2^ woman of a 

* fuperior caft, the magiftrate fliall deprive him of life. 

* If a man, either by violence or with her confent, commits 

* adultery with an unmarried grrl of a fuperior caft, the magi- 

* Urate j[hall put him to death.* Code ofGentoo Lonvs^ ch. 19. 

(14) * Singulis uxoribus content! funt, exceptis admodum pau- 

* cis, qui non libidine, fed ob nobilitatem, plurimis nuptiis ambi- 

* untur.' Tacit, de Mon Germ. c. 1 8. 



This, fays Montejquieuj explains the reafon why the kings of 
the firft race had fo great a number of wives. Ihefe marriages 
were lefs a proof of incontinence, than a confequence of digni* 



IN EUROPE. 195 

ty ; and it wouW have wounded them, in a tender point, to 
have deprived them of fuch a prerogative. This, continues he, 
explains, likewife, the reafon why the example of our kings 
was not followed by their fubjefts. Vejprit des Loix^ liv. \ 8. 
c. 25. 

I know that my Lord Kaims has fpoken of the polyga- 
my of the Germanic nations ; but the authority to which he 
appeals in proof of his notion, is the pafTage now cited from 
Tacitus, which is moft diredly againft him. Sketches^ njol. i. 
jp. 192. And indeed he has remarked, in another portion of his 
work, * That polygamy was never known among the northern 
* nations of Furope.* FbL i. p. 316. 1 am at a lofs to recon- 
cile thefe opinions ; and this ingenious author appears to have 
forgotten, that, in the ftates of Germanic and Gothic origin, 
there were even fevere laws againft polygamy. LL. Longob. 
lib. 2. tit. 13. /. I. 3. 5. LL. Wijigoth, lib. 3. 

The plurality of wives is a confequence of luxury and pride, 
and does not uniformly diftin^uifh rude times, even in climates 
which encourage and infpirit the paflions. In general, one man 
is then connected with one woman, and fatisfied with her ; and 
it is a proof of the antiquity of mono ramy, that, when a 
plurality of wives is uniformly indulged, which happens not 
till the ages ot property, there is always one of thefe who feems 

B b 2^ more 
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more peculiarly the wife ; the reft appearing only as fo many 
concubines. 

ft 

The appetite for the fex, it is to be obferved, is not nearly fo 
ftrong in rude, as in cultivated times. Hardfliip and fatigue, the 
great enen^ies of inordinate love, wafte the barbarian. * II eft 

* de I'ancien ufage,' fays Laftau^ * p^rmi la plupart des nations 

* fauvages, de pafler la premiere ann^e, apres le mariage contraft^, 

* fans le confommer ; • . . • Et quoique les epoux paf- 

* fent la nuit enfemble, c*eft fans prejudice de cet ancien ufage.' 
Tome I. />. 575. Eafe and good living, on the contrary, flatter 
the fenfes in the ages of property. And, an abftinence of this 
fort would, doubtlefs, furprife very much the moft timid and 
the moft delicate of our virgins. 

(15) The fortunate marriages of the relations of Dumnorixi 
are faid, by Caefar^ to have conftituted a great proportion of his 
power. De Bel. Gall. lib. i. r. 18. In the fame author, there 
is the following notice concerning the wives of Arioviftus. 

* Duae fuerunt Ariovifti uxores, una Sueca natione, quam do- 

* mum fecum adduxerat ; altera Norica, regis Vocionis foror, 

* quam in Gallia duxerat, a fratre mifTam.' De Bel. Gall. lib. 1. 

c* 53- 

Tacitus fays exprefsly, that deliberations on the fubjeft of 
marriage were frequent in the councils of a German ftate. De 

Mor. 
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M»r. Germ. c. 22. And, in that fingular work, the Atlantica of 
Rudbeck^ there is this paflfage, ' In conciliis Upfalenfibus decre- 

* turn fuit, ut Glaus Rex Sueoniae filiam fuam in matrimonio 

* darct Olao Regi Norvsagiae.* P. 214. 



(16) After the introduftion of Chriflianity, a multitude of 
laws were enabled againft inceftuous marriages ; and thefe prove, 
that little delicacy was previoufly paid to relation or defcent, 

* Uxorem habere non liceat focrum, nurum, privignam, nover- 

* cam, filiam fratris, filiam fororis, fratris uxorem, uxoris foro- 

* rem : Filii fratrum, filii fororum, inter fe nulla praefumptione 

* jungantur/ LL. Baivvar. tit. 6.1. i. See alfo LL. LongoK lih. 
2. tit. 8. LL. Alaman. tit. 39. LL. Sal. tit. 14. /. 16. 

In Scotland, about the year 1093, * it was not uncommon,* 
fays my Lord Hailes^ * for a man to marry his ftep-mother, 

* or the widow of his brother.* The learned and ingenious au- 
thor adds, * I prefume that this was not owing to vague luft, 

* but to avarice ; for it relieved the heir of a jointure.* Annals 
of Scotland^ p. $g. The obfervation is acute; but I am afraid 
that, though in fome inftances it might be juft, it will not vin- 
dicate the Scots from the groflnefs and indecency which the 
prevalence of the cuftom fixes upon them. Even in France, at 
a later period, an. 1454, the Count D*Armagnac married pu- 
blicly his own fifter. Si FoiXy EJf. Hijl. vol. 5. p. 1 30. The 
ftrange liberties taken by antient nations are fufficiently known. 

A 
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A Perfian a£ted in confortnhy to the law9, and ta jaftke, wfien 
be married hU mother ; a^ an Egyptian when he married hh 
fiften 



In times of refinement and delicacy, virtue takes the alarm, 
even at the recital of fuch fads ; but the philoTopher, Aruck 
with their univeriality over all focieties, however diftaat and 
diftind^) is difpofed to inquire. Where it is that nature has placed 
her barriers ; and what, on this head, in the codes of nations t 
is to be ejcplained by natural law, and what by a policy civil and 
religious ? The topic is full of curioiky^ but not for the prefeat 

purpofe. 



CHAP. 
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SECTION 



I. 



(i) F ^ '^HE total change produced ia the condition of Eu- 




rope by the fettlements c^ the barbarous nations, id 
afcribed by many writers, and by Dr Robertfon in particular, to 
the deftruftive violence with which they carried on their con- 
quefts, and to the havock which they made from one extremity 
of this quarter of the globe to the other. Htftory of Charles V. 
h;oI. I. p. II. 197. 198. 



It is to be remembered, notwithftanding, that the conquerors 
incorporated themfelves, in fome provinces, with the vanqui(hed ; 
that much of the havock and violence fo pompoufly defcribed by 
antient hiftorians, is to be referred to the wars they carried on 
among themfelves ; and that, where havock and violence were 
leaft known, the change produced was, with the exception of a 
few circumftances, as general and complete as where they were 

experienced 
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experienced in the greatefl: degree. Thus, chivalry and the feu- 
dal inftitutions prevailed, in every ftep of their progrefs, in every 
country of Lurope, 

In illuftration, indeed, of his opinion, Dr Robertfon has faid, 
that where havock prevailed in no great degree, as in England, 
on the Norman invafion, the antient inhabitants retained their 
own manners. It is certainly very true that the Anglo-Saxons 
retained their own manners. This, however, was no eflFedt of 
the caufe he has mentioned. The Norman revolution was not 
a conqueft *. A vidtory was obtained by Duke William over 
Harold and his followers ; but no viGtorj was obtained over the 
people of England. And, even on the hypothefis that the Duke 
of Normandy had conquered England, his illuftration is without 
force. For the manners and policy of the Normans were the 
fame with thofe of the Anglo-Saxons ; with this diflFerence, that 
the former were, in fome meafure, a more improved people. 

The completenefs of the revolution confequent on the fettle- 
ments of the barbarians, is chiefly to be afcribed, as I obfervc in 
the text, to the immenfe diflFerence of manners in the conque- 
rors and the conquered. The former were in a condition of 
growing civility ; the latter in a ftate of hopelefs corruption. 
The German was approaching to perfedion : The Roman had 

been 

* See a Difcourfe prefixed to Dr Sullivan*8 Lectures. 
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been declining from it. They mutually defpifed one another, 
and were urged on in difFerent direftions* The former, there* 
fore, yielding to, and governed by the manners to which he had 
been accuftomed, became neceflarily the fcrunder of new and 
peculiar eftablifhments. 

(2) * Agri pro numero cultorum ab univerjis per 'uices occu* 
^ pantur, quos mox inter fe fecundum dignationem partiuntun 
^ Facilitatem partiendi camporum fpatia praeftant. Arva per an^^ 

* nos mutant, et fupereft ager.' Tacit, de Mor. Germ. c. 26. 

This intereffing information is well illuftfated in the folldW- 
ing relation from Caefar. * Suevorum gens eft longe maxima et 
^ bellicofiflima Germanorum omnium. li centum pagos habere 
^ dicuntur ; ex quibus quotannis fmgula millia armatorum, bel« 

* landi caufa, fuis ex finibus educunt. Reliqui domi manent : 
^ Pro fe atque ilHs colunt Hi rurfus- invicem anna poft in armis 
^ funt : llli domi remanent. Sic neque agrlcultura, neque ratio, 

* neque ufus belli intermittitur : Sed privati ac fcparati agri a- 
^ pud eos nihil eft : Neque longius anno remanere uno in loco 

* incolendi caufa licet ; neque multum fruttiento, fed maximam 

* partem la£te atque pecore vivunt, toultuihque funt in venationi- 

* buiB.' Dc Bell. Gall. lib. 4. c. i. 

(3) Frotn fome remarkable paffages in Tacitus^ it is to be ga- 
thered, that, even in his age, the Germans were beginning to 

C c have 
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have aa idea oi 2i private property in land. This improvement 
would probably take place among the princes or chiefs, and in 
thofe diftrids which joined to the Roman frontiers ; and it is to 
be conceived, that the portions of ground fir ft appropriatedi 
would be thofe around the cabins or huts of individuals. For 
each hut was furrounded with an enclofure. And it was doubt- 
lefs out of this enclofure that the German flave, being affigned 
land by his mafter, paid, in return, like a tenant, a proportion of 
corn, cattle, or cloth. * Ceteris fervis, non in noftrum morem 
^ de£briptis per familiam minifterirs utuntur. Suam quifque fe* 
^ dem, fuos penates regit. Frumenti modum dominus^ aut peco^ 
* w, aut veflis^ ut colono injun^it : Et fervus haSlems partt^ 
Tacit, dc Mor, G^rm. c. 25. This appropriation of land, and ex- 
ertion over it, would fpread by degrees^ and enlarge the notlona 
of property^ 

In fa6t, it would feem, that this condufl: was obferved after 
the German conquefts} and that the German cnchfure^ or the 
lands of the houfe^ and the aflignment of them, to flaves or fer- 
vants, were ufual. A proprietor or noble retained, to be cultiva- 
ted by his fervants, for domeftic ufe and hofpitalityy the land 
which was inter curtemy or within, view of the houfe or halh. 
What was out of the view of the houfe or hall, was given out in 
tenancy. Hence, among the Anglo-Saxons, the diftindion of 
inland and out land. The inland, was the land inter curtem^ or 
the land of the houfe : The outlajid. was tha land out of the view 

of 
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of the houfe *. Brithic, the rich Anglo-Saxon, had inland and 
outland, and difpofed of them» in his will, to different per- 
fons f • 

What is worthy of bbferVation, the method of paying in kindy 
pradtifed in Germany, and mentioned by Tacitus, continued alfo 
in the fettlements of the barbarians, and even after they had be- 
come acquainted with coinage. Thus, in ellates which had been 
long in any family, there were payments in poultry, and in nc- 
ceffaries for the houfe. Du Cange Glojf. voc^ Gallinagium et Ht^ 
nedpeny. At this hour, both in England and Scotland, there are 
relics of this ufage. 

In England, it was not till the age of Henry I. that the 
rents due to the crown were paid in money* ^ In the early 
^ days,' fays Madefy '^ next after the Nornvan conqueft, (if we 
^ are rightly informed), there wa6 very little money, infpecie^ 
* in the realm* Then the tenants of knights fees anfwered 

C C 2 * to 



^ ' Inland^ et Inlandum. Terra dominicalis, pars manerli domioida. Voft 

* Saxonunii terram interiorctn (ignificanSi nam quae colonis et tenentibus 

* concedatur, utiartd didla fuit, hoc eft ttrra rxterior, bodie tenementalis.^ 
Spelmariy Chjf. p. 3 15. 

\ Lambard, Perambulation of ketit. « tcgo,* fays Britbic, « terras domi^ 
^ nicales Wuffego, tencmcntalcs iiBlfego.* 
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♦ to their Lords by military fervices ; and the tenants in focage 

* lands aad demeanes (in great meafure) by work and provifions* 

• The ingenious authour of the Dialogue concerning the Exche^ 

* quer tells us, that, from the time of the Norman conqueft, till 

* the reign of King Henry I. the rents or ferms due to the king 

♦ were wont to be rendered in provifions and neceffaries for bis 
^ houfcbold'^ I And that, in King Henry theFirft*s time> the 
^ feme were changed into mmey. Afterwards, in the fuccceding 

• times, the revenue of the crown was anfwered or paid, chiefif 

* ingoldandjilver; fometimes in palfreys, deftriers, chafcurs, le-- 
^ veriers, hawks, and falcons, (to wit, in horfes, dogs^ and birda 

• of game of divers forts),' and in things of other kinds.' Hifi. of 
the Exchequer^ 'uoL I . p. 272.. 

ft 

(4) Allodial lands were enjoyed in fuH property, smd are there^ 
fore oppofed to feudal or beneficiary poiTeflions, which were re-* 
ceived with limitations, and under the burden of military fervice 
to, the grantors. 

The Ripuarians, the Burgundians, and, indeed, all the barbae 

ric 

* In the Saxon times of King Ina, the provifions paid for ten hides of land, 
were as follows : ' Ex decern hydis, ad nutriendum, decern dolia mellis, tre« 

* centi panes, duodecim amphorae Wallicae cerevifiae, triginta (Tmplices, duo^ 

* adulti arietes, vel decern rerveces, decern anferes, viginti gallinae, decern. 
** cafei, amphora plena butyro, quinque falmones, viginti librae pondo par- 
^ hull, et centum anguillae fblvantur.* LL. Inae ap, IVilkinSf p. 25. 
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ric nations, appear to have had lands of partition or allodial pro- 
perty. LL. Ripuar. tit. 56. LL. AngL et Werm tit. 6. LL. 
Baivvar. tit. 2. c. i. /. 3. tit. M. c. 5, tit. 17. /. a. dpit. Kar. 
et Lud. lib. 3. A 20. Marculph. Form. i6. 18. 51. 62. 67. ^^.• 

Some writers affirm, that the Salic lands were lands of lot or 
partition^ and yet contend that they were feudal. This is cer- 
tainly an abfurdtty. It ts to be confeflfedt notwithftanding, that 
Du Cange, and many lawyers of great ability, have adopted thi& 
notion. Dijfert. 1 7. fur VHiftoire de St. Louis^ p. 244. Seldetif 
^ol. 3« p. 1009 *• The authority againft them is mofl: exprefs and 
pointed. It is the text kfelf of the Salic law which actually 
treats de alode^ and refers to no property that was not allodial. 
LL. Sal. ap. Undenbrcg. p. 342. What confounded Du Ganger 
was the following celebrated law of this test. * De terra vera 

* Salica 



• Sclden obfcrves , that * the beft interpretation of terra Salica, is by our 
• knight* s jee^ or land holdcn by knighfs fervice.* I have an infinite venera- 
tion for the learning and abilities of this great man. I cannot, however, bu^ 
differ from him on this occafion. The knighfs fee and knight's fervice^ were 
late inventions in the hiftory of fiefs, and cannot be carried back to the early 
acra of the iSalic law. Even if they could, they would ftill be ineffedual tO' 
lufport his conclufion* 
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* Salica nulla portio hereditatis mulieri veniat ; fed ad viriletn 
^Jtxum tota terrae hereditas perveniat/ He knew that women 
could not, in the commencement of fiefs, pretend to lands which 
were held by a military tenure; and, as they are thus barred 
from the Salic lands, he thence conceived that thefe muft be 
JeudaL 

But the circumftance of the eJtclufion of the women from ihc 
Salic lands is, by no means, to be accounted for on feudal prin* 
ciples. The women were excluded from property while the 
Germans were in their forefts ; and this law or ufage they car- 
ried into their conquefts* It is thence that, in the lands of lot 
or partition^ the women were not confidered ; and it is ihus^ 
that this difEcuky in the Salic text is to be explained, without 
the neceffity of conceiving the feudality of the Salic lands, in 
oontradidion to th& Salic law. 



Though the barbarians refpe^ed highly their women, the ad* 
mifHon of them to land was altogether a new idea. For If, 
leaving the Salic law, we inquire into the allodial property, and 
the allodial laws of the other tribes, We fhall find, that, even 
in thefe, the women were not admitted to land while there ex-* 
ifted any male. The ideas of the barbarians required to enlarge 
before, this admiflion had place, and before they could fo faf 
Violate their antient cuftoms. The innovation, as might be ex- 
peded, was gradual. In the title, accordingly, de Alodibus in the 

Ripuarian 
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Ripuarian text, we read, • Dum virilis fexus extiterit, fcmina m 
* hereditatem aviaticam noa fuccedat.' Lindenbrog. p. 460. See 
alfo IjL. Anglor. ct Werinor. tit. 6. It is, I conceive, by this 
and fioiilar ordinances, that the celebrated Salic law, which im- 
pofed on Du Cange, and on fo many lawyers, is to be inter- 
preted. Among the Salians and Franks, as well as among jhe 
other barbarous nations, when there were no males, the womei> 
were admitted to the property of the lands of lot or partition. 

After having made thefe remarks, it is fit I (hould give fomer 
account of the word .AUodiuniy or Alode ; and a learned Judge»* 
who is ftudious to cultivate literature in the intervals of bufinefsr 
and who has diftingutfhed himfelf by laborious and inftrudlive 
compofitions in an. idle and a diffipated age, has done me the 
honour to prefent me with the following communication, oa 
this {ubjed^. 

* Ji-ody in the Latiiv of the lower ages allodium ; hence the 
** adjedive allodialis ; and hence, from the analogy of language^ 
^allodiallyi and alhdiality may be formed. Of M-^od the; 
*^ French have meidc Aleud^ altiu 

^ As.to the etymology of the word, there is a. variety of opi- 
** nions ; for learned men are apt to rejed obvious etymologies^ 
^and to prefer ihofe which. are more remote. It would. feem to 

* be; 
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* be a good rule in fuch matters, that " the etymology wKich is 
•* neareft.to the word, is the moft probable." 

* Al is totusy integer^ et ahfolutus. There is no occafion for 

* proving this : The fenfe is in daily ufe among the northern 
^ nations of Europe. Od xsjlatusj or, pojftjjto. The Scottifh word 
^ had^ and the Englifh hold^ are derived from this fource, and 

* the word itfelf is ftill vifible in the Englifli compounds, mon^ 

* hood^ Jifter-hoodj maideti'hoodj &c. The Anglo-Saxon word, 

• • • 

* correfponding to this, is Hod^ ftatus or poffejjto. Thus, AUod^ 
*> is totus integer et abfohitus Jtatus^ or tota integra et ahfoluta pof- 
'^/efto. 

^ The etymology of Al-od confirms the opinion of Selden and 

* others as to the etymology of Feod^ in the Latin of the lower 

* ages Feodum^ Fcudum. Fe is beneficium ov Jlipendium ; Od or 

* Hod^ is fiatus ; therefore, Feod isjiatus flipendiarius^ ox pojfejjio 
^ ftipendiaria, Odalis Alod invtxiQA^ JI at us integer^ or pojfejjto 

* tota et ahfoluta. 

* There is no difference between odal and udal. The Scots 

* turned the Norvegian ore^ a denomination of weight, into ure^ 

* and, in like manner, they turned odal into udaL If the Norve- 

* gian was pronounced as oe^ the change is fcarcely perceptible. 

* After the fame manner the French have turned alod into aleud. 



It 
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^ It may be objjeded» that there are two fyllables more ia 
^ allodial thaa in odal or udal\ and thati although etymologills 
^ often drop an embarrafiing fyllable or two» yet that fuch liber- 

* ties are not allowable. The anfwer is obvious. Allodial is 
^ an adje&ive ; and the vrotdjiibjc^f or land^ or fomething fimU 
^ lar, is underftood. But odal or ti^^j/ is a fubftantive ; and it is 
^ only from ignorance or mifapprehenfion, that the word is ufed 

* as an adjedive. Thusy in propriety of fpecch, we fay, • The 
<^ lands in Orkney are to be conddered as udal ;' although, in 

* common fpeech, we fay, * The udal lands of Orkney,* and the 
" udalpojfeffion in Orkney.** 

(5) Dr Robertfon has affirmed, that^the barbarians, while In 
their original feats, were not, in confequence of the condition of 
the landed property, brought under any pofitive or formal obli- 
gation to ferve the community. JSi/l. of CharksY. vol. r. 
/). 213. 

It is obvious, however, that the partition of land received by 
the individual from the tribe, fubjeded him to ferve the commu* 
nity. The perfon who did not ferve it had no claim to any par- 
tition. Perfons under the military age had no partitions, becaufe 
they could give no fervicc. Perfons, who had attained this 
age, could give fervice, and entitle themfelves to partitions. The 
former were parts of tht family j the latter were members of the 
refubUc. See Note 2. and compare it with Tacit, de Mor. Germ. 

D d c. 1 3. 
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c. 13. Of this law of partition, it was even a confequence, 
that the coward was a criminal, becaufe he could give no fer- 
vice, and was unable to entitle hi^nfelf to a fubfiftence or parti- 
tion. He was therefore deemed unworthy of exiftence, and 
put to death, or expelled beyond the frontiers of his nation. 
Tacit, dc Mor^ Germ. c. 12. 

I have faid, that the lands of lot or partition, of which the 
grant or ufe was the diftin£kion of the freeman and the citizea 
in the days of Tacitus, were alfo given after the conquefts of the 
barbarians, under the general obligation of fcrving the commu- 
nity. And here is my evidence. 

* Quicunque liber homo a comite fuo fuerit ammonitus, aut 

* miniftris ejus, ad patriam defendendam^ et ire neglexerit, et ex- 

* ercitus fupervenerit ad iftius rcgni vaftationem vel contrarieta- 
^ tern, fidelium noftrorum capitali fubjaceat fententiae.' Capitula^ 
ria apud Baluz. torn. 2. p. 325. 

» 

* Si aliquis in alode fuo quiete vivere voluerft, nullus ei ali- 

^ quod impedimentum facere praefumat, neque aliud aliquid ab 

* eo requiratur, nifi folummodo ut ad patriae defenfionem pergat.^ 
Capit. Car. Calv. Ibid. p. 264. 

* Et qui ad defenfionem patriae non occurrerint, fecundum anti^ 

^ quam 
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* ^uam cdnfuetudinem et capitulorum conftltutionem judicentur/ 
Capita Car. CaL tit. 36. c. 27. Ibid. p. 187. 

Hence it is to be concluded, that the ftipulation of ferving 
the community was very antient ; and thus too, the opinion I 
maintain, that this obligation was known to the old Germans, 
receives a confirmation. In reality, the fenfe of the obligation 
muft have been ftronger before than after their conquefts. The 
citizen of a fmall community enters with eafe intb its views, and 
is zealous to promote them. The arrangements, on the contra- 
ry,'of a great kingdom, are not eafily perceived. A plain indi- 
vidual does not know the motives and the agents which put eve- 
ry thing into motion. His attention is more turned from the 
public, and penal regulations are neceflary to preferve him in 
his duty. Hiftory cotifirms this remark. For, early after the 
barbaric conquefts, regulations of this kind were made ; and al*' 
fo^w/ proprietors, to avoid ferving the community, devifed the 
fraud of affigning their lands to the church, and of holding them 
under its exemptions and immunities* 

Thofe, it is obfervable, who held pofteffions merely aUodiaU 
could only be called out in foreign wars, and againft the ene- 
ihies of the ftate. As they held of no fuperior or lord, they had 
no concern in private quarrels, and made no part in the feu- 
dal affociation. This circumftance, if judged by modern ideas, 

D d 2 was 
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was advantageous* It was, in fad, however, . the reverfe, and 
operated as a caufe of the converfion of allodium into tenure. 

(6) Monfr. Bignon^ in his notes to Marculphus, exprefles, 
with a delicate preciiion, the diftindion between allodial lands, 
or the lands of partition^ and the lands of the Jifc. ^ Omnia 
^ namque praedia, aut propria erant, aut Jifcalia^ Propria feu 
^ proprietates dicebantur quae nullius juri obnoxia erant, fed op« 
^ timo maximo jure poilidebantur, ideoque ad heredes traofibant* 

* Fifcalia vero, beneficia five fifci vocabantur, quae a rege ut plu- 

* rimum, pofteaque ab aliis, ita concedebantur, ut certis legibus 
^ fervitiifque obnoxia, cum vita accipientis finirentur*' Not. ad 
Marculph. ap. Baluz. torn. 2. p, 875. 

It is even from ffcus that the term fef was formed ; and, 
though the lands of the j^ meant originally only the benefices 
granted out by the fovereign, they came to exprefs the fubinfcu* 
dations of the crown-vaflals. Du Cange^ vo€€ Fj/cusj Munus /2r- 
gium. Alfifi^ ^' ^^^^ nf^g^^ d^ Royaume de Jerufalem^ avec 
des notes par Gafpard Tbaumas de la Thaumajiere^ p. io3» 

24S- 

1 

(7)* Principesjuraper pagosvicofquereddunt Infignis 

* nobilitas aut magna patrum merita, principis dignationem eti- 
^ am adolefcentulis aflSgnant. Ceteris robuftioribus ac jampri- 

* dem probatis aggregantur. . . • • Magna comitum aemulatio> 

♦ quibus 
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^ quibus primU8 apud prmcipenoi fuum locus ; et principutn cui 
^ plurimi et acerrimi coinites. Haec digaitas* hae vires, magno 
^ Temper ele£lorum juvenuoi globo circumdari, in pace decus, in 

^ hello praefidium Cum ventum in aciem, turpe princi- 

^ pi virtute vinci, turpe comitatui virtutem principis non adae- 
Square Ulum defendere,tueri, fuaquoquefortiafa£ta glo« 

* riae ejus affigoaret praecipuum facramentum eft. Principes pro 

* vidoria pugnant ; comites pro principe/ Tacit, de Mon Germ, 
c. 12. 13. 14. 

(8) Of the notion that tribes were the n>ajfals of tribes, I have 
exhibited the moft convincing proofs in another treatife. Hi/i. 
Differ $. concerning the Antiq. of the Eng. Confitt. part 2. As the 
futged, however, is highly curious and important, I (hall here 
offer fome additional obfervations concerning it« 

The great bond of the confederacies, and the attachments of 
the ftates of the Gauls and Germans, was the land affigiied by a 
Juperior community to an inferior one. In confequcnce of this 
affignment, the latter owed fervice in war to the former, and 
was entitled to its protection. In the language of Caefar^ it was^ 
^t client tribe. While land was yet the property of nations^ 
and unconnected with individuals, the idea was natural, and al« 
moft unavoidable. Arioviftus, a prince of a German communi- 
ty, having, with his chiefs and retainers, made a conqueft \vt 
Gaul, the territory of the vanquifhed people became the proper- 
ty 
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ly of his nation ; and, it was about to beftow a large tra£t of 
the acquifition on the Harudes, under the burden of their mi* 
litary aid or affiftance, when Caefar interfered in the Gaulic af-^ 
fairs. Caejar^ dc Bell Gall lib. i. c. 35 — 46. 

The idea of tribes in unidn, without their mutually furnifli- 
iilg protetiion and ajftjiance^ and without the medium of a grant 
of land^ could not be conceived by the German and Gaulic na»- 
tions. The client or vajfal tribes of Arioviftus, were the Mar- 
comani, Tribocci, Vangiones, Harudes, Nemetes, and Sedufii* 
Caefar^ de Bell Gall lib. i. r. 51. The Ubii, at one period, 
were the ^afjal tribe of the Suevi. lb. lib. 4. c. 3. In an af- 
ter period, when the Romans imitated the manners of the Gauls 
and Germans, they were affigned land on the banks of the 
Rhine, under the obligation of military fervice. * Super ipfam 

* Rheni ripam coUocati, ut arcerenty non ut cuftodirentur/ Ta- 
cit. de Mor. Germ. c. 28. Caefar, at the requeft of the -Edui, 
permitted the Boii to remain in Gaul ; and they became the cli- 
ents or confederates of that people, who affigned them land on 
their confines. • Boios, petentibus JEduis, quod egregia virtute 

* erant, ut in finibus fuis collocarent, conceffit ; quibus illi agros 
' dederunt.' De Bell Gall lib. i; c. 28. The extent of land 
allotted by a fuperior community to an inferior one, was propor- 
tioned to the numbers and the valour of the latter. And, it was 
this way of thinking which aSuated the Helvetii, when they 

faid, that their territories wer^ not fuited to their populoufnefs 

anci 
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and military glory. * Pro multitudme autem hominum, et pro 

* gloria belli atque fortitudinisi anguftos fe fines habere arbitraban- 

* tur.' Id. lib, i. c, 2. 

Thus, the ftate of land a:nong the Gaulic and German na- 
tions directed their political condition. This circumltance efca- 
ped not the Romans ; and the ufe made of its knowledge by 
the Emperors, though little attended to, is worthy of remark. 
To a body of the Vandals, G:)n{lantine, with a view to the aid 
of their arms, affigned a portion of Pannonia. The affignment 
of land by the Romans to the Burgundians, that they might af- 
fift them in oppofing the Wifigoths, gave rife to the Burgun- 
dian empire in Gaul. And Juftinian granted the lands and 
pofleffions of the Oftrogoths in Pannonia to the Longobards, 
under the burden of their defending that country againft the 
Gepidae, the Heruli, and other barbarous nations. Jornand. de 
Reb. Get. c. 22. Caffiodor. Chrcm. Procop. lib. 3, 



Amidft a multitude of examples, to the fame pur pofe, which 
might be produced, it is proper to take notice of the monarchy 
of the Franks. DiflFerent nations, overpowered by the Franks, 
became parts of their monarchy, by receiving pofleflions from 
thei^^, and acknowledging their fuperiority. For the lands and 
protection afforded them, they gave allegiance and lervice. In 
other refpeds they aded under their own dukes or pringes, and 
under their own inftitutions, 1 fpeak.of the principalities or 

duchie 
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duchies of Bavaria, Aquitain, and Suabia, The Bojoarii, Bojarii, 
or Boil, for fo the Bavarians are called in writers of the middle 
ages, were conquered by the Franks, and, accepting lands from 
them, acknowledged their fuperiority. An old biftorian, record- 
ing this tranfadlion, has thefe words : * In bellis auxilio Fran- 

• cis funt Boii ; eofdem pro amicis et hoftibus habeant ; ceterum 

* fuis inftitutis ac raoribus liberi vivant/ Aventinus^ Annal. 
Boior. lib. $• This connexion or vaflalage is even exprefled in 
their laws. LL* Baiwar. tit. 2. c* i. ap. Lindenbrog. p. 404. 
Such alfo was the cafe of the Dukes of Aquitain and Suabia. 
Under the Franconian kings of the firft race, they owed fideli** 
ty and military fervice in war, for the lands they enjoyed, and 
yet governed in their own dominions^ Thefe things mark the 
attachment of nations to their antient ufages, and illuftrate the 
idea that communities were firft the vafials of communities. 

What is not incurious, one of the greateft difficulties in deve- 
loppingthehiftory of the barbaric tribes, has its fourcein thefe con- 
nections I have mentioned. The inferior, or vaffal tribes, are of- 
ten meant and recorded under the names of the fuperior ones. 

Thus, under the general appellation of Gothic there are included 
the Thuringi, Gepidae, Pucini, Scirri, and other tribes. The 
hiftorical confufions that were neceflarily to arife from this prac- 
tice are many, and often •not to be difentangled. 
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» 

(9) It is obfervable, that the old German dates aflfeded, from 
grandeuff to hare aroand them a vaft extent of wq/ie territory* 
^ Una ex parte a Suevis clrciter millia paflfuum DC agri vacare 

* dicuntur.' Caefary dc Bell. GalL lib. 4. c. 2. * Civitatibus 

* maxima laus eft qu^m latifTimas circum fe vaflatis finibusy^/f« 

* tudines habere.' Id. lib. 6. c. 22. * Bella cum finitimis gerunt, 

* ut quae circa iplos jacent vq/la fmt.' Mela^ lib. 3. 

What i$ remarkable, after land was conneded with individu* 
als, and when chiefs diftributed portions of their pofieilions to 
theior followers, they afFefted alfo nvajles of this kind. The 
Lord of a manor, after having affigned to his fervants a tra£t: of 
ground for the maintenance of his houfe and hofpitality, gave 
out other divifions to his vaffals and tenants, for the fupport of 
his political greatnefs ; and tbefe purpofes being anfwered, a 
large proportion of territory remaiaed often unemployed by 
liim. This Hvafie dominion gave an idea of his power, and fer« 
ved to e&cite, in the ftranger» a fentiment of terror. On thia 
tra& of land) the inhabitants of the hamlet> conneded with hi« 
caftle, were tiempted to Seed their cattle. In the courfe of time, 
he loft all conuedioa with it. Their connefkioa was recent and 
in ufe. Hence tfmrn&n pajlure and cMimons. 

I will venture another corijedlure. It was, perhaps, from th^ 
idea of magnificence attending the poffeffion of a vaft portion of 
4mcultivated territory, more than for the purpofes of hunting. 
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that the kings of Europe afFe£led» of old, to have ex tend ve fo- 
rcfts. A deer-park is ftill flattering to the magnificence of the 
rich, in proportion to ics extenlivenefs ; though hunting be no 
amufement of the proprietor* 

(lo) It has puzzled the learned to difcover the nation of the 
barbarians which firft gave a beginning to fiefs. No inquiry 
could be more frivolous. In all of them they muft have appear- 
ed about the fame period. And they prevailed in all of them 
in confequence of the fimilarity of their (itusction on their coa- 
queftsi and in confequence of their being governed by the fame 
cufloms. It is not, therefore, to the principle of imitation that 
their univerfality is to be afcribed. 

The annals of France make mention of fiefs in the age of 
Childebert. The Longobards, at an early period, introduced 
them into Italy ; and the cuftoms and laws which relate to them 
feem to have advanced rapidly among this people. Giannaney 
£RJi. ofNaplest book ^.fc&. 3. In England, there is little doubt 
that the feudal law was known in the Saxon times ; and on this 
fubjed I refer, with pleafure, to what has been lately advanced 
by Mr Whitaker, in his Hiftory of Manchefter ; a book valu- 
able for deep learning, original thought, and uncommon inge* 
nuity# 
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In Spain, the introduction of the feudal tenures preceded the 
devaftations of the Saracens or Moors, which began in the 
year 710. Among the Goths, who eftablifhed the monarchy 
of Spain, lands were granted for fervlce and attachment; 
and the receiver was the retainer of the grantor. He was faid 
to be in patrocinio ; and, if he refufed his fervice, he forfeited his 
grant. It alfo appears, that the retainer^ or vaflal, fwore fealty to 
his patron or lord. And it was on this fcheme that their militia 
was regulated. LL. Wi/igoth. lib. 5. tit. 3. /. 4. tit. 7. /. 20. 

The Wifigothic laws were firft publiflied by the celebrated 
Pithoeus, and are chiefly to be valued on account of their high 
antiquity. But how they came to furvive the Moorifli conquefts^ 
is an incident which I cannot explain. They ferved as the 
mine, and gave materials for the code of Spaniih jurifprudence, 
termed the forum judicum^ or the fuero juzgo; a circumftance. 
which feems to prov^e their authenticity, and which the learned 
Mr Barrington muft have forgot, when he conceived the latter 
to be the moft antient colleSion of laws in Europe. Obferva^ 
tians on the Statute ^ id edit. p. 9* 



TLtl SEC- 



I 



22Q A VIEW OF SOCIETY 



SECTION U. 




(i) « r I lERRA . : . . . pecorum foecunda, fed plerum- 

* que improcera : Ne armentls quidem fuus honor, 

* aut gloria frontis : Numero gaudent : Eaeque /olae et gratify 

* fimae opesfunt* Tacit, de. Mor, Germ. c. 5. 

(2) My Lord Kaims afcribes to the meannefs of women, and^ 
to the difgrace in which they are held, their want of property 
in rude times. They appear, notwithftanding, to be in highe- 
ftimation in fuch times ; and their poverty^ we fee, or their 
want of property, is no mark or confequence of their meannefa^ 
and difgrace ; but a refult of the nature of things. Sketches^, 
vol. I. p. 203, 

(3) The eldeft fon, it would appear, camrin place of the fa- 
ther, and continued the family. ^ Inter familiam,' fays Tacitus f 
^ et penates, et jura fuccefConum, equi traduntur : Excipit filius, 
^ non ut cetera maximus natUj fed prout ferox bello et melior.' 
De Mor. Germ. c. 32. This teflimony in favour of the 

eldeft 
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eldeft Ton, and the right of primogeniture, is the more fbong, aa^ 
being incloded in an exception to the general rule. I know that 
Sir Henry Spdman, in his Glollary *, Mr Harris, in his Hiftory 
of Kentt» Mr Lombard, in his Perambulation of the fame 
eounty J, and Mr Barrington, ia his Obfervations on the Sia^ 
tutes II , have given it as their opinion, that, in Germany, the 
foes fucceeded equally to the father ; and it is common to ac- 
count, in that way» for the origin: of the cuAom oigavel^kind §^ 
which prevailed in Keat« and in other oxmties of England.. 
The words, however, of Tacitus already cited are a demonftra?-- 
tion of the impropriety of thefe notions- 
It is true, netwithftaodiQg, that the authors under remark 
£aund or rely upoa another pafiage of the fame writer \ but L 
conceive that the feni]e o£ it muft have efcaped them. The paf- 
iage is aa follows. *^ Heredes fucceflbrefque fui cuique liberi :. 

^ £,t nullum teQfmsientum : $4 liberi non £un(, proximus gradus 
•- in pofleiriorve, fratres, patrui, avunculL' De Mor, Germ. c. 20. 

Here, 

** Voc. Gaveletum. f p- 457- t. P.« S**l* ii P* ''5* 

jd Edit, 

§ * Gavelctutn, Gavelkind.'] Prifca Anglo-Saxonum confuetudo e Germa— 

* nia delata^ qua omnes filii ex acquis portionibus/ patrisadeunt haereditatem 

* (ut filiae folent, prole mafcula deficiente). Fratres fimiliter defundlo fine fo* 

* hole fratre, et nullo exiftcnte fratre, forores pariter.' Spelm. Clojf, />. 259» 
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Here, in reality, even allowing that the Germans had been ac« 
quainted with a property in land, which they conftantly fup- 
pofe, there is no mention of the equal partition of it. The chil- 
dren mud have fucceeded fingly and in courfe ; in defeat of 
thefe, the brothers ; and, on the failure of them, the uncles. 

* 

This pafTage, and the former, throw mutually a light to 
one another ; and, from the confideration of both, I think it 
clear, that the meaning I impute to them is juftly to be infer- 
red. 



A difficulty, however, more knotty prefents itfelf. As land 
was among thefe nations the property of the ftate, to what does 
Tacitus allude in the paflage before us ? Cionjedures are to be 
hazarded where proofs are wanting. In general, I (hould fancyi 
he muft refer to moveables ; and, perhaps, he may allude to the 
German houfe and the enclofure conneded with it. ^ Colunt dif- 
^ creti ac diverfi ut fons, ut campus, ut nemus placuit. . • « . 
• Suam quifque domum fpatio circumdat.* Tacit, de Mor. Germ, 
c. i6. At lead, it is not unnatural to think, that the cabin and 
its enclofure, as the ideas of property evolved, might be confider- 
ed as appertaining more peculiarly to individuals, and that 
thence continuing in their poffeflion, they might go to their 
poftcrity. 



It 
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It was thus in other rude communities. Among the Hin- 
doosy it appears, by very curious laws, that the landed property 
firft acquired by individuals, was what is termed ' The glebe- 
* lands, houfes, and orchards.' Code of Gent 00 laws^ ch. 3. In 
Otaheite, and in Eaftern Ifland, or Davis's Land, there were 
plantations laid out by line, of which the beauty ilruck Captain 
Cook. Theie, he conjeftures, were the private property of the 
chiefs. Voyage round the Worlds *uoL i. p. 294. His conjedture 

is very folid. Thefe fpots correfpond to the enclofure ot the 
German houfe, and to the glebe-lands of the Gentoo. 

(4) * Dot em non uxor mar i to, fed uxori maritus ofFert.' Tacit, 
de Mor. Germ. c. 1 8. This remarkable ufage continued after 
the German nations had made conqueils^ and is every where to 
be met with in their laws. 



^ Non amplius unufquifque in puellae vel mulieris nomine Jb- 
^ tis titulo conferat vel conlcribat, quam quod decimam partem 
^ rerum fuarum effe conftiterit.' LL. Wifigotb. lib. 3. tit. i. /. 5. 

^ Quia mulieres, quibus dudum conceHum fuerat de fuis do* 

* tibus judicare, quod voluiffent, quaedam reperiuntur, fpretis fi- 

* His vel nepotibus, eafdem ^e^/^/illis conferre, cum quibus confti- 

* terit nequiter eas vixifle : Ideo necefle eft illos exinde percipere 

* commodum pro quibus creandis fuerat aflumptum conjugium. 

* Denique 
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•^ Denique conftituentes decernlmusi ut de dote fua tnulier habens 

* filios vel n.epotes, feu caufa mercedis ecclefiis vel libertis con- 

* ferre, five cuique volueric, non amplius quam de quarta parte 

* poteftatem habeat. Nam tres partes legitimis filiis aut nepoti- 
^ buS) feu fit unus five forfitan pluresi abfque dubio relidura 

* eft. De tota interim dotCj tunc facere quid voluerit, erit mu- 
^ lieri poteftas^ quando nullum iegitimum filium, filiamve, nepo« 

* tern vel neptem fuperftitem reliquerit. Vcrum tamen faemi- 

* nad, quas contigeric duobus viris aut amplius nubere, atque 
^ ex eis filios procrearet non els licitum erit dotem ab alio ma« 

* rito acceptam, filiis aut nepotibus ex alio viro genitis dare : Sed 
^ unufquifque filius filiave^ nepos aut neptiS) ex ipia linea pro- 

* creati, dotem quam avus aut pater illorum concefferat, poft rauli- 
^ cris obitum per omnia confequuturi funt.V LL. Wijigoth. lib. 4* 
^.tit. 5. /. 2. ap. Lindenbrog^ 

^ Mulier fi ad alias nuptias tranfierit, omnia perdat : Date 
'* tamen fua quam a marito fuo acceperat, quamdiu vixerit» uta« 
^ tur, filio proprietate fervata/ LL. Burgund. tit. 62. L 2. See 
farther LL. Wifigothj lib. 3. tit. 2. /. 8. lib. 5. ///. 2. /. 4. LL. 
Ripiiar. tit. 37. LL. Saxon, tit. 7. LL. Longobard. lib. i. tit. 
.4. The curious reader may alfo confult the forms or writings 
which conftituted the dos^ or dower. Form. Solen. ap. Baluz. 
iom. 2. See Appendix^ No. u 
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la Edgland, the doctrines and hiftory of the dot are to be 
iMQ in Glanvii^ Bra^9H^ BrUtMj in the book called Fletaf 
and in LittUieH^ ^ Ihs^ or dowtr^ ivj% my Lord Cokc^ ^ in the 
^common kw, i« taken for that portion of lands or tenements 

* which the wife hath for terme of her life of the lands oc te^^ 

* nements of her huihand after his deceafei for the fuftenance 

* of herfelfe, and the nurture and education of her clMldren? 
1. l^k^p. 31 « It is curious to find ift the woods of Germany, a 
rite or cuftom that makes & figure in all the laws of Europe. 

My tjord Kaims, whom I 4m afliamed to contradid (b often^ 
has (Irangcly mifunderftood this fubjed. ^ In Germany,' fays 
he, * when Tacitus wrote, very few traces remained of poly- 

< gamy. Severa illic matrimonia, nee ullam morum partem 

* magis laudaveris ; nam prope foli barbarorum fingulis uxori- 
« bus contenti funt, exdeptis admodum paucis, qui non libidine^ 

* fed ob nobilitatem, plurimis nuptiis ambiuotur. When poly- 
^ gamy was in that country fo little praftifed, w6 may be cer- 
^ tain, the purchqfing wives did not remain in vigour. And 
^ Tacitus accordingly, mentioning the general rule, dotem non 

* uxor marito, fed uxori maritus ofFert, explains it away by oIh 

* ferving, that the only dos given by the bridegroom. Were mar- 

* riage^prefents, and that he at the Tame time received marriage^ 
' prefents on the bride's part.' Sketches^ voL i. p. 192. 

It would pain me to open up, with miniitenefs, all the mif- 
'lakes which are crouded into this palTage. I fhall juft glance 

f f at 
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at them. Polygamy, in faft, never prevailed among the Ger- 
mans ; and of this, the treatife 9f Tacitus^ and the law8 of the ( 
barbarians after their conquers, are the mod; ftriking and deci- 
five proofs. See Ch. i. Sc£i. 3. Note 14. Neither were wo- 
men bought in Germany^ nor does Tacitus affirm, that the dos 
confided of marriage-prefents. The interchange of prefents by 
the married couple and the dos^ were feparate and diftindl. The 

intention of the former I have already explained. See Cb. u 
Seii. 3* Note 2. What the latter was, I have juft now faid; and 
I appeal to the authorities which fupport my notion. 

The fource of all thefe errors is, the idea entertained and in- 
culcated by this eminent writer, that the women, in rude 
times, are of fo little confideration, that they are objeds of. traf- 
fic. Hence he conceived, that the dos muft be the pur chafer- 
money of the wife. That it was not fo, we have feen ; but, as the 
opinion has been pretty generally received, and has got the fanc« 
tion of ProfelTor Millar, as well as that of his Lordihip, it is 
proper to confider its propriety with fome attention. 

Though it every where appears, from the examination of the 
barbaric laws, and from the books of the earlieft lawyers, that the 
d(is or donver was the provifion allotted for rtie maintenance of 
the wife, it is not to be denied, that, in antient legal monu- 
ments, there occur the expreffions donatio nuptialis^ pretium 
uxor is ^ et pretium dotis. And thefe, I perceive, have contribu- 
ted to induce Mr Millar to go into the fancy, that antiently, in 

Europe,. 
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l^uropei the dos was the price, of purchafe-money of the wife. 
Obfervations on the difimSiian 0/ ranks ^ p. 30. 2. edk. If, how- 
ever, I am not very widely miftaken, thefe expreifions apply, ta 
no cafe, to the purChaGs^motiey of the wiie } but txprefs the pro* 
Viiion made for her, in the event of the death of the hu&and^ 
This, I think, appears from the laws of the barbarians. 

* Si 4ua muliev dunta^cat Burgundra poft rtiiiriti mortfem Sid fecidi* 

* das aut tertiaB Auptiis, ut adfolet fieri, fortafie tranfierit, et filios 
^ habuefit, ex ombi conjugio, dcmationtiH nuptiakm dum advivit 

* ufu fxxxQiVL poflideat i ^oft ejus ftiorteih ad unumqaemqiie ti- 
^ lium, quod pater ejus dederatf revertatur : Ita ut mater nee do-* 
^ nandi, nec.veAdendi, nee alienabdi de his rebus qbas in dcfna^ 
^ti(me m^ia/i accepit^ habeat poteftatem/ LL. Burgund. M% 

tt h faid of one toko, that Ut pivt to his wife Gerlint all he 
iiad ; ^ Omnia fua propter pretium in teane quando furrexit.^ 
-GianfianCf -Hift. "of Naples ^ H;oL i. p. njj^ But this was not the 
price or value of the wife. It was the morgcngabe, or morning- 
prefent, abotit which thefe is fo much in the barbaric laws, and 
t>f which the extravagance was fo great, that regulations were 
tnade to teprefs it. 

iA^s'to the exprefiion, pretium dotis^ we meet with it in the toU 
lowing ordinance. ^ Si puella ingenua ad quemlibet ingenuum 

F f 1 * venerit 
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^ venerit ea coaditlone, nt eum fibi maritum acquirat, prU» cum 
^ puellae parentibus conloquatur ; et ii obtinuerit, uc ipam u:i£o« 
^ rem habere poiTit, pncium dotis parentiiNis eju», ut juftum ^ 

« impleatur/ iL. Wifigothi lib. %. tit. 2. /. 8. The dower, it 

feema, wa$ at times given to the parent^ or to ibe rekidon of the 
woman, to be kept 'for her ufe. This ' ia fully explained bj.tfae 
regulation which follows. * Dotem puellae traditam pater exi« 
Vgendi vel confervandi ipfi puellae habeat pote(latem« Quod (i 
^ pater aut mater defuerint, time fratres vel proximi parente&b 
^ dotem quam fufceperint, ipfi conforori fuae ad int^rum reftilii«* 
^ant.' LLm WifigQtb. lib. $. tit. i»l.6. ap. Zandenbr^g. 

> 

I 'know that the <:ttllom of prefeAtingr/mttr/iat <marrtages came 
to prevail JttnoQg\the 'German and Gothic nations, and among 
the Franks more particularly. In Fredcgarius^ for example, we 
read this defcription of the efpoufals of Clotildis. ^ Legati oflFe- 
^ rentcsjolidumct denarium^ ut mos dSk Francorum, earn partibua 
^ Clodovei fponfant/ C^. Franc. £. 1 8. Let us xiot, howevei:^ 
be deceived. Here no purchaCe was made. The money pre- 
feijted was only the fymbol of a contrad. This is illuftpated l?y 
Ae Atranuptialis of the Wifigoths. ^ A die kttae hujus Iggis 
^decernimusi ut cum inter eos qui difponfandi funt, five inter «- 

• orum parentes, aut fortafle propinquos, pro filiorum nuptiia 

* coram teftibus praeceflerit>. definitio, et annulus arrarum * no- 

* mine 

"• Arrhis or arru in IVancc, earnefl in England, and arlef in Scotland, ftill cx» 
prefi die monejr adyaaccd ia ioUu that a bargain t« concluded. 
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mine datiis fiierit vel acceptus, quamvis fcripturae non inter* 
Ciirraiit9 nulUtcnus pronaii&o vioJeturi cum qua datus eft aa« 

* imlpat et dsfioitio fa^ corain teiiibus/ jLL. Wi/igoth. lib. 3*. 
ik. u /. 3* 

But what refutes, in the moft decifive manner^ the notioi» 
that the wife was purcbafed with the money of the hufband, is 
the following peculiarity. If a free man married bis flavet and 
intended that his children by her fhould fucceed to his fortune, 
it was neceflary that he (hould make her a prefent of her liber- 
ty. And, what is remarl^able, one of the methods of making 
her free, was the very aft which is talked of as buying the pro- 
perty .of the wife ; 4t was the affigning her a dower or a mor- 
geogabe. ^ Si quis ancillam fuam propriam matrimoniare volu« 
^ erit fibi ad uxorem, fit ei licentia: Tamen debeat eam liberam 

* thingare, et fic facere liberam, quod eft Widerboram, et 

^..l^timam per garathinx^ id eft, per libertatis donationem ; ve} 

> \per gcatuitam donationem, id eft morgengabe ; tunc intelligatur 
^•efle libera et legitima uxor, «t filii qui ex ea nati fuerim legitimi 

* heredes efficiantur.' LL. Longobard. lib. 2. tit. i. /. 8. Among 
the Longobards the dower and the morgengabe came to be fy^^ 
nony moQS, and ^were fixed at the fourth part of the fubllaace 
of the hufband*. LL, Longobard, lib. 2. /)/. 4. 

I 

^ A very fingular exception, to the dodtnne I adrance in this noCe» it to be fooiicl> 
m the records of England, and I am furprifed that it has cfcaped the learned inda- 
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I might Confirm thefe remarks by attending to the mannerl 
and cuftoma of other nations. Among the inhabitantSy for ex« 
ample^ of Hindoftan, v^hile they were in a fimilar ftate of maa*^ 
ners with the barbaric ftates, the ordinances and ulages in ma<^ 
trimonial concernsi have a ftriking conformity with thofe I 

* have 

ttrf of die writers i;#hoin I tentilre to oppdre^ I tl*uft» notwithftanding, that my 
general conclafion is not to be affeded bj it. The cafei however^ is fo odd« that 
I will give it to the reader in the words of my author* 

• . . . ■ • _ 

■ John Camois/ fays Camden^ * fon of Lord Ralph Camois, (a precedent not to W 

* parallelled in thint or onr own age), out of his cnmfretnmil (I fpeak from the parli^i* 

* inent rolls themfelveiy Pari. 50. Ed* I.) gmfe dni demifid bh onim mnfif Margaret^ 

* daughter and heir of John de Gaidefden» to Sir William Painel» knight; aMdt$ 

* the fame [William^ voluntarify gave^ granted^ rektffid^ and quittUumtdf ali.tbi g$odf 

* and chattels ivhich Jht bad^ cr otbemmfe hereajitr tnsght have, pui aljo niobatigvif nnsas m 

* his handft tftbe afortfaid Margaret's goods and chattels, ivitb their appurtenances. Sd 
' as neither him/elf , nor ary other in his name, might, nor fir ever ought to claim or challenge 

* ofy snter^ in the afore/aid Margaret, fhm henceforth, cr in the goods or chattels oftU 
*faid Margaret : Which is, what the antiente faid in one word, «/ omnia fuafeeum 

* haheret, that fhe (hould take away with her all that was her*s. By occalion of 
< which grantf when (he demanded her dawer in the manour of Torpuli, an eftate 

* of John Camofs, her firft hutband, there commenced a memorable fuit. But (hi 

* wai caft in it| and ientence pafled, that Jhe ought to have no dower from tbencif 
Britannia, voi x. f* 295- 

Even this example, howeVeri of the fale of a ^ifci confirms the idea t inculcate 
tas to the she or dower. 
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have now defcribed. This is evident from the code of Gentoo 
laws*. 

# 

* The woman's property,* fay thefe laws, * is whatever (he re- 

• ceives during the ajhnmijhadee^ thie days of marriage. 

< When a woman dies, then, whatever effedis flie acquired 
^ during the ayammi /hadee^ even though (he hath a fon living, 
^ (hall firft go to her unmarried daughter ; if there is but one 

* unmarried daughter, (he (hall obtain the whole ; if there are 
^ feveral unmarried daughters, they all (hall have equal (hares/ 

Here there is clearly the dower of the barbarians, and its de- 
ftination on the deceafe of the wife, in a given or fuppofed (itu- 
ation. 1 here is fomething more. For the woman, among the 
Hindoos, as well as among our barbarians, might acquire other 
property befide the dower, during the days of marriage. This 
is illuftrated by the following regulations. 

The woman's property among the Hindoos is alfo * whate« 

* vcr (he may receive from any perfon, as (he is going to her 

* huflband's houfe, of coming from thence. 

** Whatever 



* Or Ordinations of the Pondits> from a Perfian tranflation made from the 0. 
rigiiia]> written in the Shaafcrit language* London; printed lathe year 1776 
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' Whatever her holband maf at any time have gtveik facv; 

* whatever (he has received, at any timet from a brother ; and 

* whatever her father and mother may have givea her. 

/ 

* Whatever jewels or wearing appard (be may ha** recetwd 

* from any perfon/ 

Hete we hrrtj obvioudy, the matfiage^preftrnts of the nda*« 
tiond and frienids, as among the barbarians ; and, in the gifts o( 
the hufbandi there is a counter part to the morgengabe of our 
forefathers, which is fiiil fardier explained by tht following 
circumftance* 



The form of maf Hage among the Hindoos, termed ajhore^ is 
defcribed to be ^ when a man gives money to a father and mo^ 
' iher, on his marrying their daughter^ and alfo gives fomething 
^ to the daughter betfelfi^ 

Here there is not only the dos or ddwer, to be kept by the 
telatiobs for the ufe of the bride^ but the morgengabe, or mor- 
ning-prefent, in the difpofal of the bride herfelf ; peculiarities 
which conftituted the general charaderiftics of thefe tranfadions 
among the l)arbarianss 

This coincidente Is probably to be found id all national, id 
certain ages or periods of their liillory. It is an evidence of thd 

uniformity 
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uniformity of the manners of man in the mod diftind and di- 
fiant regions ; and it marks ftrongly the importance of women 
in the early times of fociety and civilization* Code of Gentoo 
Lawsy cb. 2. 



It would be irkfome to profecute this fubjeA at greater length. 
Law and hiftory unifof mly concur to inform us, that antiently, 
in Europe, the dos was the provifion allotted to the wife, and 
not the price pnid for her. The cuftoms of other nations offer 
their teftimony to the fame purpofe. And natural affe<f^ion and 
reafon, the generofity of manners in rude times, and the limited 
ideas of property which then prevail, all join to fupport the con- 
clufion. Yielding to the united force of thefe particulars, I 
fcruple not to contradid pofitions which have the fandion of 
diftinguiflied names. 

(5) In the procefs of time, regular forms or ads were invent- 
ed for the conflitution of the donver. Four methods of the 
dower prevailed more particularly over Europe, and, on that ac« 
count, it is proper to recite and to explain them. Thefe were 
the dower ad ojiium eccleftae^ the dower ex ajjenfu patrisy the 
dower by the cujiom of particular places, and the dower de la 
plus belle. And from thefe peculiarities, alfo, there refults the 
mod clear and decifive proof, that the dos was not the purchafe- 
money of the wife, but the provifion for her maintenance. 

G g I. The 
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T. The dower ad oflium ecclejiae took place when the bride- 
groom, having come to the door of the church or monaftery 

where he was to be married, and having plighted his faith to 
the woman, and received hers, made public mention of the quan- 
tity and proportion of the land he deligned for her doiver. In 
coiilequence of this tranfadion, fhe might take poffeffion, on his 
death, of the provifion thus allotted to her. 

2. The dower ex qjfenfu patris took place wh«o the fon en- 
dowed his wife, with confent of his father, in the lands to which 
he was to fucceedt In this cafe, the wife, on the demife of the 
hufband, was to enjoy the portion aifigned to her in the eftate of 
the father. 

3. By the cujlom of fome counties, cities, and boroughs, the 
woman had, for her donver^ the half of her hufband's poflelfions, 
or the whole* 



4. The dower de la plus belle had place when a perfon, for 
example, being feifed of forty acres of land, of which he held 
twenty by knight-fervice, and twenty in foccage, took a wife, 
had a fon, and dying, left him under age. The lord of 
whom the land was held in knight-fervice, took poffeflion of the 
twenty acres, as guardian of the minor in chivalry ; and the 
mother entered into the enjoyment of the other twenty, as guar- 
dian ifijbccage. In this fituation, the mother might bring a 

writ. 
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writ of dower againft the guardian in chivalry, to be endowed 
of the tenements holden in knight-fervice. But the guardian in 
chivalry, pleading in his defence, that (he is guardian in foc« 
cage, might require from the court that fhe be adjudged to en- 
dow herfelf in ihtfairejt of the tenements flie pofleffes. And, if 
Ihe could not fhow that the property in foccage was unequal to 
the purpofe of the dower, the guardian in chivalry retained the 
lands holden of him during the minority of the heir. The wo- 
man, then affembling her neighbours, took poffeffion, in their 
prefence, of the fairejl part of the foccage lands, to hold them 
dunng her life, under the title of the donver de la plus belle, 
Littleton^ ch. 5. The Comments of Sir Edward Coke^ and Monf. 
Houardy and the Glojfaries. 

It is thus, that the fimple regulation, mentioned by Tacitus^ 
grew in time various and complicated. It even yet makes a fi- 
gure in our laws. It is to be feen in the provifions they hold 
out for the widow. And, it may teach us to fufpe£t, that enadt- 
ments, which appear to be deeply founded in legiflative wifdom, 
are often nothing more than improvements of the ufages which 
natural reafon and expediency have ftruck out in a barbarous 
age. 

(6) The laws of the different nations of the barbarians vary 
in the dower or provifion they ordained. The Longobardic 
kws made it the fourth part of the eftate of the hufband. LL. 

G g 2 Longobard. 
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Longobard. lib. 2. tiu 4. /. I . The Wifigothic » conftitutions 
made it the tenth part of the fubftance of the hufband. LL. 
Wijigoth. ap. Lindenbrog. p. 53. And, in England, the legal 
dower confifted of tHe third part of the lands or tenements of 
the hufband. Coke on Littleton^ P*Z^* 

(7) * Morgin Germanice fignificat mane et gab^ donatio^ unde 

* dicitur morgengub^ donatio fa£ta mane/ Gloff. Lindenbrog. 
p. 1441. * De civitatibus vero . . . • quas Gailefuindam 

* tam in dote, quam in morganegiba^ hoc eft, matutinali donot 

* in Franciam venientem certum eft adquiiiviffe.' Greg. Turon. 
lib. 9. c. 20. See farther LL. Burgund. tit. 42. /. 2. LL. AJa" 
man. tit. 56. LL. Ripuar. tit. 37. /• 2« LL, Longobard. lib. i. 
tit. 9. /. 12. &c. 

A learned and ingenious writer has obferved, that, in Eng- 
land, there are no traces of the morgengabe. Obfer'uations on the 
Statutes^ p. 9. 3^ edit. This I fulped is a miftake. The mor-- 
gengabe is mentioned in the laws of Canute, and in thofe of 
Henry I. LL. Canut. par. 2. c.^ji. LL. Hen. \. c. 70, ap. Wil-- 
kinsjp. 144. 267. The pin-money of modern times, it is pro- 
bable, grew out of this ufage* 

A peculiar kind of matrimonial engagement was called ma^ 
trimonium ad morganaticam^ which is to be diftinguiftied from 
the rite 1 now memiont This form of marriage did not permit 

of 
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of dower^ and the wife bad 0DI7 a tnorgengabe or prefent. It 
was intended for the benefit of men of rank, who had loft their 
wives* but had children. In Qonfequence of it, they could le« 
gaily connect themfelves with low wotneo, who, receiving and 
being entitled to no dower, could not burden their eftates. The 
iflue of fuch connections had no power of fucceflion, and inhe- 
rited no dignity. But provifions might be made for them. It 
was out of this fource, chiefly, that the church of old was fup- 
plied. Men of influence could there depofit, moft fecurely, the 
fpawn of their concubinage. And it flill is, and ever will be,^ 
wherever it is wealthy, an afylum for this produce, and for the 
younger fons of noble families. 

This fcheme of legal concubinage is prevalent, at this hour, in 
Germany ; and women, married atter this odd falhion, are term- 
ed left'-handed wives j becaufe it is a part of the ceremony for 
the bridegroom to give his left hand to the bride. Of fuch con- 
nedions, as in antient times, the iflue are baftards, as to inheri- 
tance, and bear neither the name nor the arms of the father. 
Baron von Lotvhen on Nobility. ' 

Befide the tnorgengabe^ or the prefent by the hufband, it was- 
common, at marriages, for the relations, and other perlons con- 
neded with the parties, toexprefs their fatisfadion by making^i//j.. 
* Gaudent muntrxbus^ is a part of the charaderiftic defcription 
of the antient Germans by Tacitm^ * F-ranci vero,' fays Gregory 

of 
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ofToursy when fpeaking of the marriage of the daughter of 
Chilperic, * multa munera obtulerunt ; alii aurum, alii argeatum» 
' nonnuUi equos, plerique vettimenta, et unufqiiilque ut potuit} 

* donativum dedit.' Hift. lib. 6. c. 45. 

This cuftom pervaded all ranks of fociety. And the money 
or penny weddings which ftill prevail in fmall villages and ham- 
lets are a remain of it. What, in one age, difgraces not the pa- 
lace of the prince, is to be confined in another to the hovel of 
the ruftic. 

(8) The powers dver ^Ltnorgengabe^ mentioned In the text, would 
not probably a rife all at once, but gradually. The two former, 
I imagine, would be long known before the latter ; and extenfive 
powers over a morgengabc, confifting of money, would fooner 
be exerted, than over one confifting of land. Of a morgengabe 
in land» there is the following difpofition or bequeft by Ger- 
trude, a German lady of high rank, in the year 1273. 

* Allodium fitum in Griezzenpach-, ad fe donationis titulo per- 

* tinens, quod morgengab vulgariter nuncupatur, cultum et in- 

* cultum, quaefitum et inquifitum, cum omnibus attinentiis ec- 

* clefiae S. Petri in monte liberaliter et abfolute ordinat, teftatur, 
' tradit,-et legat.' Boekmer de Secund. Nupt. illujlr. Per/, c. 2. 
% jt^i. ap. Heinnec. Elm. Jur. Germ. p. I2i, 
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The clergy, by bcfieging the beds of the dying, procured 
many legacies of this kind ; and their rapacity, though (hocking 
and abominable, contributed to haften the powers of the aliena- 
tion of property. 

(9) • Habeat ipfa mulier morgcngab, et quod dc parentibus 

* ejus adduxenU id eft, Phaderfium.* LL. Longobard. lib. 2. ///• 
I . /. 4, See alfo LL. Alaman. tit. 56. LL. Wiftgoth. lib. 3. ///. 
I • /. 5. LL. Longobard. lib. 1 . tit. 9. /. 1 2. 

In England, and in other countries, the term Phaderfiuith 
which lignifies paternal ejiate^ was unknown ; but the term ma^ 
ritagium implied in them the prevalence of the cuftora. * Ma- 

* RITAGIUM dicitur id quod viroeiatur cum uxore; dotem enim 
^ appellamus Angli, non quod vir accipit, fed quod femina/ 
Spelm. Gloff. p. 405. In the Formulare Anglicanum^ there are 
prelerved antient feofments of land to the hufbands of the 
daughters and fifters of the grantors, in which maritagium is 

the term employed as expreflive of the eftate of the woman. See 
Appendix No. 2. 

The following law of the Langobards, on the fubjeft of the por^ 

tion, or eftate of the woman, feems to be very curious. ' Vidua 

* quae in domo patris aut fratris regrefla eft, habeat fibi morgan- 

* gab et ineihium : De Jaderfo auiem, id eft, de alio dono, 

* qiian'- 
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* quantum pater aut fracer dcderit ei, quando ad maritum 

* anibulaverit, mittat in conflsum cum aliis iOToribue,' LL^ 
Longob. lib. 2. tit. i^ L 15. 

This commixtion of the portions of the women, is treated by 
Littleton^ in his tenures, lib. 3. ch. 2* But nothing of the hi- 
ftory, or the philofophy of the cuftom> appears there. A wo- 
man who had been married, and had received her faderfum^ 
might, on the death ot her anceftor, if the portions of her fif- 

« 

ters were to prove higher, make a commixtion of the tenements, 
and lay claim to an equal fhare. If they were to prove lefs, (he 
might retain her faderfium. This commixtion was called 
Hotchpot^ from adilh of that name* Uttleton^p. 167. * Hotch'^ 
^ pot^ fays ConveU * i^ a wordthat cometh out of the lowc coun- 

* tries, where Hut/pot fignifieth flefli cut into pretie pieces, and 

* fodden with herbs and roots.* The Inter preter^ Edit. 1607. 

This difli is ftill in particular efteem in Scotland. LittletoUj as 
cited above, makes hotchpot^ in its natural meaning, to fignify 
a pudding compoied of different ingredients* 

The eftate brought by the woman to the hufband, when a 
full infeudation, was called Maritagium liberum j when other- 
wife, it was maritagium /ervitio obnoxtum. Glanvih lib. 7. Regi* 
am Mcjejlatem^ lib. 2* Bra^Ofiy lib. 2. Fleta^ lib. 3. Littleton^ 
lib. I. 

(10) The 
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(10) The dos^ or doiver^ which had figured fo much, was thus 
to be gradually fwallowed up in xht jointure ; and, in this fitua- 
tion^ it came to exprefs the eftate brought to the hufband by the 
wife. This circumftance is well illuftrated by the following ex- 
ample in Muratoriy an. 1 203* 

* Azo, Eftenfis Marchio, in publico conventu baronum Lom- 

* bardiae, warrantavit et profeffus fuit, fe accepifle in dotem a do- 
^ mina Aliz, filia quondam Rainaldi principis Antiocheni, quam 

* in matrimonio fibi receperit, duo millia marcharum argenti, ac 

* inde jure pignoris et donationis propter nuptias, inveftiviffe do- 
^ minam Aliz de tantis de fuis bonis et pofTeffionibus et immo- 

* bilibus, ubicumque habeat, vel adquirere debeat, ut valeant 

* duplum fuprafcriptae dotis et donationis.' Jntiq. Eftcnf. torn. 
I. />. %%\. ap Heinncc. Elcm. Jun Germ. p. 120. 

I pretend not to fix the precife time when dos aflumed this 

fenfe. The meaning of words, varying perpetually with the 
fluduation of manners and the intermixture of nations, gives 
an almoft impenetrable darknefs to the middle ages. The pale 
inquirer is often to forfake an interpretation he had chofen, and 
on which he had built. Language is to deceive him. He is to 
attend to cuftoms and ufages ; yet cuftoms and ufages prevail 
for a time, are loft, and ftart up again. He is involved, and 
wanders in the double gloom of antiquity and barbarifm. 

Hh (ii)*DuI-. 
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(i i) * Duklflima filia mea iHa, ego illc. Diuturna fed impia 

• inter nos confuetudo tenetur, ut de terra paterna forores cum 

* fratribus portioncm non habeant. Scd ego perpendens banc 

• ill pietatem, ficut mihi a Deo aeqaaliter donati eftrs filit, ita 
^ ^t a me fitis aequaliter diligendif ut de febus meis poft meum 

* difceflum aequaliter gaudcatis.' Cbarta ap. Marculp. Form, 
lib, 2. c. 12. 

• Inter Burguhdiones id Yolumus cuftodm, ut, fi quis filiurti 
^ non retiquerit, in loco filii filia in patris matrifqoe heredifCate 
^ fuccedat.' LL. Burgund. tit. 14^ /• i. 

^ St quis Longbbardus fine filiis legttiihis mafculinis mof'tuus 
^ fueritt et filiam defeliquerit unam aut plures legitimasi ipfae 
^ ei in omnem hereditatem patris vel matrix fuae, tanqtiam fiKi 
* legitimi mafculini, heredes fuccedant/ LL. Longob. lib 2. tit. 
14. /. 19* See fartber, LL. Saxon^ tit. 7. LL. AngL tt Werin.. 
tit. 6. La Coutume Reformee du Pais et Duche de Normandie^ 
comment ee par Bafnage^ tome \.p. 388, Seleiia Feudalia ihoma-- 
Jianay p. 26 — 29. 

(12) Tbere are frequent examples of ladies exercifing tbe ci- 
vil ri^bts and tbe jurifdidtions ot fiers. Of courts held by them, 
and of decrees tbey pronounced, tbere are curious evidences in 
Mutatori^ Antiq. Ital. Medii JEvi^ vol. i. p. 489, 614.738. 

la 
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In a learned workt entitled, k Droit public de France eclairci 
par ks manumens de Pamiqutti^ we roect the foUowiog notices, 
which are Authenticate^ from records. 

• Mathilde Comteffe d'Artois eut ftance et voix delebcrative 
< comme les autres Pair 3 de France, dans le proofs criminel 
^ fait a Robert Ck>(nte de Flandre^. 

^ Jeanne fille cle Raymond Comte de Touloufe preta le ferment, 
^ et fit la foi et hommage au Roi de cette pairie. 

« 

^ Jeanne fille de Bauldouin fit ferment de fidelity poyr la pairie 

* de Flandre8* Marguerite fa foeur en herita et afiifta comme pair 

* au celebre jugement des pairs de France* donn6 pour le .Cogtite 
^.de Oermont en fieauvoifis.' Bouquet^ p. 338. See farther 
^rujfel^ ufage general des fefs^ liv. 2. ch i^ 

In England, in the reign of Edward IIL there were fun^inon* 
«d to parliament by writ ad colloquium et traiSiatum by their 
proxies, Mary Countefs of Norfolk, Alienor Countefs of Or- 
mond, Anna Defpenfer, Philippa Countefs of March, Johanna 
fitzwater, Agneta Countefs of Pembroke, and Catharine Coun- 
sels of AthoL GurdofCs Hifi. of the High Court of Parliament^ 
vol. I. p. 202. Par Ham, Summons^ 265. 



Hh2 (13) The 
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(13) The ornaments of the mother went early by fiicceffioa 
to the daughters ; and, from the laws which prove this peculi- 
arity, it is alfo to be inferred, that the paffion of the women for 
drefs was keen and ftrong. 

^ Ornamenta et veftimenta matronalia ad filias, abfque ulto 

* fratris fratrumque confortio, pertinebuDt.' LL. Burgund. tit. 

5^- ^- 3- 

* Mater moriehs filio terram, mancipia, pecuniam dimittat ; 
^ filiae vero fpolia colli, id eft, murenas, nufcas, monilia, inau- 
^ res, veftes, armillas, vel quidquid ornamenti proprii videbatur 

* habuiffe/ LL. AngL €t fVerin. tit. 6. L 6. 

(14) ^ Si quis propter libidmem liberae manum injeceritt aut 
virgini feu uxori alterius, quod Bajuvarii horgrift vocant, cum 
vi. folid. componat.' LL. Baiwar. tit. 7* /• S# 

* Si indumenta fuper genucula elevaverit quod humilzorun 
^ vocant, cum xii. folid. componat*' Ibid. L 4. 

* Si autem difcriminalia ejecerit de capite, Wultworf dicunt, 

• Tel virgini libidinoje crines de capite extraxerit, cum xii. foK 

* componat' Ibid. L 5, 
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* Si qua libera facmma virgo vadlt in itinere fuo inter duas 

* villas, et obviavit earn aliquis, et per raptum denudat caput e- 

* jus, cum vi. fol. componat. Et fi ejus veftimenta levaverit, ut 

* ufque ad genicula denudet, cum vi. fo]. componat : Et (1 earn 

* denudaverit ut genitalia ejus appareant, vel pojieriora^ cum xii^r 
« fol. componat.^ LL. dldman. tit. 58. /. i. 

* Si quis liberam foeminam per verenda ejus comprehende- 

* rit iiii. folid. componat, et duos folidos pro freda.' LL. Frifion. 
tit. 22. /. 89. See farther ZjC. 5"^/. tit. 22.^ LL. Longobard. 
lib. 2. ///. 55. /. 16. 

One muft fmile at the fimplicity of thefe regulations. They 
are proofs, notwithftanding, of the refpedt entertained for cha- 
ftity. They exprefs, immodeftly, the delicacies of a rude, but 
refining people. They oflFend virtue, in the very adt of promo- 
ting it. 

Similar inftitutions or regulations, may be feen in the code of 
Gentoo laws j but, as they are expreffed with a ftill greater free- 
dom of language, I avoid to give any examples of them. Ch. 19. 

S EC- 
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SECTION IIL 




(i) < T^RINCIPES regionum atque pagonim inter fuos jua 

* xlicunty controver^fiafque minuunt/ Caefar^ de Bgll. 
GalL lib. 6. c. 22. See alfo Tacit, de Mar. Germ. c. i2. 

Thefe principes became lords or barons, after the conquefts of 
the barbarians, and, in this laft ftate, continued and improved 
the privileges they had previoufly pofleiled. DiJJert. concerning 
the Antiquity of the Englijh Conftitutiony Part. 3. In XJermai- 
ny, there was .probably no appeal from their decifions. For^ 
in the German communities, it is faid, there was no comrooQ 
magiftrate. ^ Nullus communis eft magiftratus.' Cae/ar^ ibid.' 
The judging, without appeal, was cxercifed in all the Gothic 
kingdoms by the higher jdivifion of the nobility. They had 
the high and the low juftice, the jufticf haut et basj alte et 
bajje. 

It would lead to details improper in this place, if I fhould at- 
tempt to explain the origin and growth of the different privi- 
leges 
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leges of the nobles* But I may hint my furprifc, that thefe 
tofnc&9 fo full of curiofity, have (o little attracted our antiquaries^ 
and lawyers. The jurifdiAion and powers exercifcd by the 
great, form a remarkable ftep in the progrefs of the European 
governments. Loyfeau, indeed, and many French writers, make 
an eafy difcuffion of this matter, by aflFeding to treat them as 
encroachments on monarchy, or on the rights of kings. And 
Dr Robertfon has given his fandion to this opinion. Hi/i. of 
Charles V. vol. i • p. 6o, 

A perfedion, however, of government, or of regal jurifdidlion, 
is thus fuppofed, in the moment of its rife ; a circumftancey. 
contradidlory alike to natural reafon and to ftory. Government * 
is not perfed all at once: Ic attains not maturity butbyfl)W 
degrees. The privileges of the nobles were prior to its perfeft 
ftate. In fa£t, it was by the abolition of thefe that it grew to 
ftrength and rtpenefs. The monarchies of Europe were com- 
pleted, when the high privileges of the nobility were deftroyed. 
But thefe privileges were excrcifed before government was un^ 
derftood, and before kings had afcertained their prerogatives. 

(2) An old writer, fpeaking of the greater barons or lords, 
has thefe words. ^ In omnibus tenementis fuis omnem ah anti^ 

• quo legalem habuere juftitiam, videlicet, ferrum, fojfam^ furcasy 

• et fimilia.' Gervqfins Dorobem. an. 1 195. ap. Du Cange^ voc. 

* Prodi tores 
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* Proflitores et transfugas,' fays Tacitus of the old Germans, 
* arborihut Ju^pendunt. Ignavos et imbelles^ et corpore infames 
' cocno ac palude^ injefla infuper crate, mergunt^ De Mor. Germ, 
c. 12. This defcription has, doubtlefs, a reference to the Ger- 
man nobles or chiefs who prefided in the courts of the cantons 
and diftrids into which a tribe or community was divided. And, 
does it n >t call to one's mind the pit and gallonvs^ or the right 
to determine de alto et hajfo of tlie feudal nobility ? 

The power of mercy, or the pardoning of a criminal after 
fentence has been pronounced againfl: him, is a curious circum- 
ftance in criminal jurifdidtion. I fhould think, that it was ex- 
erted by the lord or baron in his dominions before it could be 

cxercifed in a general manner by the fovereign. The connec- 
tion between the lord and the vaffal was intimate ; and the felo- 
ny of the latter being chiefly an injury to the former, it might 
naturally enough be imagined, that he was entitled not only to 
forgive the offence, but to fufpend the punifhment. To his pro- 
per vaflals, the fovereign might alfo a£t in the fame way. It 
was thus, in fadt, in the Anglo-Saxon period of our hiftory. 
For the king had then only the power of pardoning crimes as to 
himfelf. But, on what principle did the fovereign begin to ex- 
ert the general prerogative of pardoning criminals, every where 
through the ftate, after condemnation ? The queftion is impor- 
tant, and might be argued with great fliow, and much inge- 
nuity. But the narrow boundaries within which I muft confine 

my 
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my remarksi admit not of either. I can only hint at my ideai 
aiQd mud not wait to iniift upon it« 

When the territorial jurifdidions of the nobles were to decay^ 
they loft the privilege of giving pardons, as well as the other 
advantages annexed to their fiefs. The judges who fucceeded 
them, were not to pofiefs their prerogatives. Other, and more 
cultivated maxims of law and equity, had grown familiar. Un«* 
conneded with the diftributions and the o£Gices of juftice, but as 
peers, the nobles were to ceafe to interfere with law and bufi- 
nefs in their eftates or territories. In this condition, their prero- 
gatives could pais no where but to the crown. That of Mercy 
was to be fwallowed up with the reft. When regular courts 
were ere&ed, and when the barons neither levied troops, coined 
money, nor pardoned crimes, all thefe privileges were to be ex« 
ercifed, exdufively, by the fovereign. All the members of the 
community were then under one head. The kingdom feemed 
as it were to be one great fief, and the people looked up to the 
fovereign as the only fuperior. 

The ad of parliament iTvhich had the effed to abridge, £ot 
ever, the high prerogatives of the nobles, declares, ^ That noperfon 
• or peribns, of what eftate or degree foe ver they be, from the 
•tfirft day of July, which (hall be in the year of our Lord God 
^ 1536, (hall have any power or authority to pardon or remit 
** any treafons, murthers, manflaughters, or any kind of felonies, 

I 4 ^ what- 
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* whatfoever they be ; nor any acceflaries to any treafonsi mur- 

* thers, manflaughters, or felonies ; or any outlawries, for any 

* fuch offences committed, perpetrated, done, or divulged, or 

* hereafter to be committed, done, or divulgedi by, or againft 

* any perfon or perfons, in any part of this realm, Wales, or ta 
^ the marches of the fame ; but that the King's Highnefs^ his 

* heirs and fucceffors. Kings of this realm, Ihall have the 'whole 
^ ponvcr and authority thereof^ united and knit to the imperial 

* crown of this reahn.' 5/a/. 27. Henry VllL c. 24. 

(3) Du Cange, Differt. 29. fur I'Hifloire de St. Louis. Bruflel^ 
mfage general des fiefs, liv. 2.. 

(4) * Sufcipere tam inimicitiae feu patrJs feu propinqui, quant 
^ amicitias, neceffe eft^' Tacit, de Mor. Germ. r. 2 1 • 

Hence the deadly /euds of our anceffors. Such is the ftate oF 
manners in all rude ages. The American carries his friendfhips. 
and his refentments to extremity, and delivers them as an inhe- 
ritance to his fons. He is the beft friend, and the bittereft ene- 
my. When he is difpofed to be hoftilcj he knows how to conr- 
ceal his fenttments : * He can even affedl to be reconciled till he^ 
*■ catches the opportunity of revenge. No diftance of place,, and 

* no length of time can allay his refentment, or protedl the objeft 

* of it.^ Europ. Settlenu in Jmer. vol. l. p. 1^5. 
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It was in confequence of the principle or right of revenge, 
that the Greeks made if a maxim of their creed, that the goda 
punifh the crimes of the wicked upon their innocent pofteritjr. 
It was a confequence of it, that, even in modern times, thofe in- 
clement and ungenerous laws were enaded, which taint the 
blood of a rebel, which dare to violate the. facred rights of hu* 
manity, and to puniflh a blamelefs progeny with penalties and 
forfeitures. 

(5) 'In Gallia, non folum in omnibus civitatibus, atque pagis 

* pirtibufque, fed pene etiamin fingulis Aom'ihuSy fa^ioncj funtj 
' earumque fadionum funt principes^ qui fummam audoritatcm 

• eorum judicio habere exiftimantur ; quorum ad arbitrium ju- 
^ diciumque fumma omnium rerum confiliorumque redeat.' 
Cac/ar^ dt BelL Gall. lib. 6. c. 10. 

After the Germanic conquefts^ the words fatda^feid^ foeth^ 
^Tid/eudy came to exprefs the hoftilitiea of the combination of 
kindred, who revenged the death of any perfon of their blood, 
againft the killer and his race^ In the Anglo-Saxon period of 
our hiftory, thefe fadions and hoftilities were prevalent to an 
uncommon degree. And, what is worthy of obfervation, when 
a perfon was outlawed, and could form no combination of this 
fort for his protedion, but might be put to death by any indivi- 
dual who met him, the term Jratdles-man^ exprefled his condi- 
lion. * Talem,* fays BraSiotiy « vocant Anglici Utlaughe^ et a- 

I i 2 Mio 



^p A VIEW OF SOCIETY 

^ Ho nomine antiquitus folet oominari9 fcilicet Frendles* 
• MAN.' Lib. 3./). 129. 



About the year 944, King Edmund) wttfa a view of repreffing 
the violence and pernicious tendency of fuch confederacieSf 
enaded the following method for their regulation. 

* Memety et nos omnes taedet impiarum et quotidianarume 

* pugnarum quae inter nos ipibs fiunt> et propterea in hunc mo- 
< dum ftatuimus. Si quis alium pofthac interfecerit^ folus cum 

* interfedi cognatis faidam gerito, cujufcunque conditionis fuc- 

* rit, ni ope amicorum integram weram intra 1 2 menfes perfol- 

* verit. Sin deftituerint eum cognati et noluerint : Volumus ut 
^ iHi omnes [praeter reum] a faida fmt liberi» dum tamen, nee 
^ vidum ei prebeant) nee refugium. Quod (i quis hoc fecerit . 

* fuis omnibus apud regem muldlator) et cum eo quem defti«-^ 
^ tutt nuper, faidam jam fuftineat propinquorum interfedi. . Q^i - 
^ vero ab alio cognatorum quam a reo iumpferit vindiiShim} fit 
^ in faida ipfius regis et amicorum fuorum omnium^ omnibu& 
^ que bonis fuis plediton' LL. Edmund, ap. Spelm.Gloj[[. pp^ 
209* 

The method of compoundingy or of buying away the refent-p 
ment of the injured kindred) is. thus defcribed by the fame, 
prince*. 

^ Prudentiunv 



IN EUROPE. 255 

^ Prudentium eft faidas compefcere. Prime [de more genti* 
^ um] oratorem mittet interfe&or ad cognatos interfe^i, nuncia*^ 

* turum fe Telle eifdem fatisfacere. Deinde tradatur interfec- 

* tor in manus oratoris, ut coram veniat pacate, et de folvenda 

* wera ipfemet fpondeat. Sponfam folvi fatifdato* Hoc fado^ 
^ indidetur mundium regis, ab illo die ufque in 2 1 nodes^ ec 

* coUiftrigii muldam dependito ; poft alias 21 nodes manbotam^ 

^ et node 21 fequenti primam were folutionem numerator \ 
LL. Edmund, ap. Spclm. Gloffl p. zxo.et fVilkins^ p. 74* 75. 

Tranfadions of the fame nature, charaderife the criminal ja- 
rifprudence of all infant nations. * Criminal matters,* fays a 
moft acute and elegant writer,- * are generally compromifed a-- 
< mong the Americans in the following manner. The offender 
^ abfents himfelf ; his friends fend a compliment of condolence 
^ to thofe c^ the party murdered.^ Prefents are offiered, which 
^ are rarely refufed. The head of the family appears, who, in a- 
^ formal fpeech, delivers the prefents^ which confift often of a^ 
^ hove (Ixty articles^^every one of which is given to cancel fome- 
^ part of the offence» and to afiuage the grief of the fuffering 

* party. With the firft he fays, By this I remove the hatchet 
^ jrom the ivound^ and make it to fall out of the hands of him: 

* ivho is prepared to revenge the injury ; with the fecond, / dry 
^ up the blood of that wound ; ; and fo on, in apt figures, taking 

* away, one by one, all the ill confequences of the murder.* 
Europ. JSettlem^ in Jmerica^ vol i. />. 1 74.. 
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The hoftilities and fadlions of which I fpeak, were fupported 
among the Anglo-Saxons, as among the Gauls and the; Ger- 
mans, by the authority and countenance of the chiefs and the 
nobles. In the Norman times, the barons gave letters or man- 
dates of protection to individuals, whom they were difpofed to 
ferve. Even kings gave obligations to abbeys and monafteries, 
by which they were bound to proteft them againft violence of 
every kind. On the confideration of fines, they were even to 
renJit their own animofitieSj and to prote<S criminals from ju* 
ftice. See Appendix^ No 3. The fame things had place in the 
other kingdoms of Europe. Men, weak, and without ftrength, 
bought the afliftance and proteflion of the ftrbng and powerful. 
Du Cangt'i voc. Salvamcntumy Capitalicium. Form. Solen. ap» 
Baluz. 



(6) After the beautiful difcovery of a magiftrate, the violence 
•of the injured is corre^fted ; and it is then, probably, that fines 
and compenfations for offences are invented, or at lead eftablifh-^ 
cd. • Nee implacabiles durant,* fays Tacitus^ of the refeatments 
of the Germans, * luitur enim ctiam homicidium certo arraento- 

* rum ac pecorum numcro,. recipitque fatisfa^lionem univerfa 

* domus.' De Mor. Gam. c. 31. 

Thefe fines or compofitions, of which it was the objeft to 
fatisfy the revenge cf the relations of the perfon who hadfufFer- 
ed, were originally fettled by their agreement with the ofi^ender, 

or, 
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or, by the difcrction of the magiftrate. Afterwards they were 
fixed by ordinances. The Anglo-Saxon laws, as well as thofe 
of the other barbarians, recount not only the ftated fines for par- 
ticular oflFences, but for particular perfons, from the prince to 
the peafant. When the delinquent coujd not pay the fine, 
which was to buy away, or to gratify the refentrtient of the in- 
jured family, the law, before it was improved, delivered him o- 
ver to theix refentment, and the wild ftate of nature revived a- 

gain. Compofitions of this kind were known, antiently, in 
Europe, under a variety of name& See ia the Gloflaries, Wcra^ 
Faida^ Compqfitia^ Wergeldunh &c*. 

The eic^Qmn of fines to the injured, among the anrtient Ger^ 
mans, I confider as a proof that, in criminal matters, they had^ 
proceeded, to appeal to a judge. I therefore differ from Dr Ro- 
faertfoQiy when he obfcrves, that, ^ among the aatient Germans^ 
* as well as other nations in a fimilar ftate of fociety, the right 
^ of avenging injuries was a private and perfonal right, exerci- 
^ fed by force of arma, without any reference to an umpire, or 
^ any ap^peal to a magiftarat^ for detifion/^ Hi/i. of Charles V., 
njoL I. p. 274, 

In fad, it. was not even folely the fine to individuals. that was^ 
known among the Germans. They had advanced much farther 
in criminal jurifprudence. It was thought that the criminal,, 
hefidc ofi^ending a particular family by the injury done to any 

of; 
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ofit6 number, had alfo offended the focietyt by breaking its 
peace. A fine, likewife, was, on this account, exaded from htmy 
and went to the public or fife. And thud Mr Hume, too, is 

miftaken, when he will not allow that the Germans had 
made this fiep towards a more cultivated life. JSifi. of Eng^ 
landf vol. i. f. 154. 

Thefe different fines, the compofition to the individuals, and 
that to the public, are pointedly and beautifully diftinguilhed in 
the following paffage of Tacitus. Having mentioned the me- 
thods in which the German nations puniihed the greater crimes, 
he adds, ^ Levioribus delidis, pro modo poenarum, equorum 
^•pecorumque numero convidii mul£tantur. Pars muldae Regi 
< vel Civitatt : Pars tffi qui vindicatur, vel fropinquis ejus, ex- 
* folvitur.' De Mor. Germ. c. 1 2. It is impoifibie for an au« 
thority to be more exprefs or fatisfadory agaiaft thde eminent 
writers. 

After the conquefts of the Germans, the fine for difturbing 
the public peace was exaded under the name of fredum ; and, 
it is obfervable, that a portion of the profits of it came to con« 
ftitute the firft falary of judges. 



The biographer of Charles V. I am fenfible, profeffing to be 
guided by Baron Montefquieu, denies that ^ the fredwn was a 
* compenfation due to the community, on account of the public 

"^ peace ;' and confiders it as ^ the price paid to the magiftrate 

^for 
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* for the protcftion he afforded againft the violence of refcnt- 

* ment.' VoL i. p. 300. This notion fcems not to agree with 
his former opinion, as he conceives that the frtdum was paid 
in the age of Tacitus *• And I obferve he has alfo affirmed, 
that the fine to the injured fsMBily may, in like manner, be tra- 
ced back to t|ie antient Germans t> which appears to be another 
inconiiftency with his fiM'mer declaration. But, waving any 
condderatioQ of thefe ioadverteocies, I thiok there is nothing 
more evident, than that the frcdnim wm originally paid to the 
fife, or to the fovereign, for the breach of the peace. The fol- 
lowing arguments are (lubborn, and perhaps conclufive. 

* frr^tiimiregaUsconxpofitb Pacis** Gloff. Vet. ap. Undcnlnrog. 
p. 1404. 

« 

* Hoc quoque jubemua, ut judices fupfa nominati, five fi&a* 

* leS) de quacunque libet caufa freda non exigant, priufquam fa« 
^ cinus componatur. Si quis autem per cupiditatem ifia tranf* 

* grefius fuerit, legibus componatur. Fredum autem non illi ju* 

K k * dici 



* > A certain fuoi) called a fredum^ tvas paid to the Idn^ or ftate, as Tacitus ex- 
* preiTcs it» or the Fifcus, in the language of the barbarous laws*' vol i* p- 300- 

f • The |)ayinent of a fine, by way of fatisfadion to the perfon or faiiily injured, 
» was the firft device of a rude people, in order 10 clieck the career of private rc- 
» fentment,and to extinguifti'"thofey<i/<y<itf or deadly feuds, which were profecuted a- 

* mong them, with the utmoft violence* This cuftom may be traced back to the 
^ antient Germans*' vqU i-f. 299 



\ 
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* dici tribuat, cul culpam commifit, fed illi qui folutioncm recipits 

* tertiam partem Fisco tribuat, ut Pax perpetua ftabilis perma- 

* neat/ LL. Ripuar. tit. 89. 

* Si quia liber liberum infra januas ecclefiae occiderit, cognofcaC 

* fe contra Deum injufte feciffe, et ecclefiam Dei polluiffe : Ad ip- 

* fam cgclefiam quam polluit Ix. fol. componat. Ad Fi scum vcro 

* fimiliter alios Ix. fol. proFREDO folvat : Parentibus autem legi- 
^ timum weregilducn folvat.^ LL. Alamatu tit. 4. 

* Si nobiKs furtum quodlibet dicitur perpetrafTe, et negarc vo- 

* luerit> cum quinque facramentalibus juret : Aut fi negare non 
^ potueritr quod abftulit in duplum reftituat» et ad partem Regis 

* Ixxx. fol. pro Fredo componat, hoc eft Weregildum fuum-' 
LL. Frijtonum^ tit. 3. /. i. See farther LL. Longobard. tit. 30. 
/, 13. Capit. Kar. et Lud. Itb. 3* tit. ^o. 

Among the Anglo-Saxons, the fine for the violated peace was 
termed Griethbrech. Spelm. Glojf. It was, as times became mer- 
cenary, that a part of the fredum^ and fometimes the whole of 
it, went to the judge. And the falary thus affigned to him, 
was not for the protection he afforded, for he was the fervant of 
the public ; but as the reward of his growing trouble, and the 
emolument of his office. See LL. Sal. tit. 52. /. 3. ///. SS:^ ^* ^» 
LL. Baivvar. tit. 2. /. i6#> 
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The giving a ftipend to judges out of the fines for the violated 
peace»was common in England, as well as in the other dates of £u« 
rope. This ftipend or allowance was ufually the third penny of 
the county. An old book of Battel-Abbeyt cited by Mr Seldcn^ 
has thefe words. * G^nfuetudinaliter per totam Angliam mos 

* antiquitus pro lege inoleverat, comites provinciarum ter- 

* TIUM DENARiUM fibi obtinerc.* Tit. Hon. part 2. ch. 
5. fe£i. 7. Gervafe of Tilbury, or whoever wrote the old 
dialogue concerning the exchequer, fpeaks thus. ' Comes e(l 

* qui TERTIAM PORTIONEM eorum quae de placitls proveni- 

* unt in quolibet comitatu percipit.^ And the Earl^ he fays, was 
called Comesy • quia Fifco focius eft, et comes in percipiendis.' 
Dial, de Scaccar. lib. i . c. 17. This trad is publifhed by Mr 
Madox in his hiftory of the exchequer. * De iftls odo libris,* 

fay the laws of the Q>nfeflbr, * [fcil. mulda violatae pacis] Rex 

« 

* habebat centum folidos, et Conful comitatus quinquaginta, qui 

* TERTiuM habebat denarium de forisfaduris : Decanus 

* autem reliquos decern.* LL. Confejf. r. 31. ap. Spelm. Gloff. p. 
142. What (hows likewife, beyond a doubt, that the third penny 
of the county arofe out of the fines for the violated peace, is the 
circumftance, that the Kings of England made formal grants of 
it to fubjeds whom they favoured. This, the book already 
quoted concerning the exchequer, lays down in thefe words. 

* Hii (it had been fpeaking of Earls, and of the profits of fines,) 

* tantum ifta percipiunt, quibus regum munificentia obrequii 

* |)ra€ftiti, vel eximiae probitatis intuitu comites fibi creat, et 

K k 2 ^ ratione 
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* ratione dignitatis illius haec conferenda dccernit, quibufdam hae^ 

* redttarie quibufdam perfonaliter^ Dial, de Scaccar. np. Madox^ 
p. 402. The higher Earls, or the Earls palatine, it is obfervable, 
had all the profits to their own ufe. Of the Earls who poffeffed 

the third pennyy there is mentioned the Earl of Kent, who had 
it under William I. And there is evidence, that it was antient- 
ly enjoyed by the Earls of Arundel, Oxford, Eflex, Norfolk, 
and Devonfliire. SeldeUy Tit. Hon. part 2. ch. 5. MadoXy 
Baron. Anglica^ book 2. ch. i. 

{7) When the right of private war was acknowledged as a 
legal prerogative of nobility, regulations were made to adjuft its 
nature and exertion. Beaumanoir^ Cotitutnes des Beauvoifis^ ch. 
59. Du Cange^ dijfert. 2().fur Phi/loir e de St. Louis. Boulain-- 
n/illiers on the antient parliaments of France y letter. 5. What is 
furprifing, even the negledl of exercifing this right, when a pro- 
per occafion required its exertion, was an offence to the order 
who profefled it, and an objedl of punifhment. ' La Due San- 

* dragefile,* fays Saint Foix^ • ayant ete tue par quelqu'un de 

* fes ennemis, les Grands du Royaume citerent fes enfans qui 

* negligeoient de venger fa mort, et les priverent de fa fiicceffion.* 
Efais hijior. torn. 2. p. 88. In France, this prerogative of the 
nobles was not entirely aboliflied in the middle of the fourteenth 
century. Bruffely ufage general des Fiefsy liv. 2. ch. 2. 
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Dr Robertfon feems to imagine^ that, in England after the 
Norman invafion, the nobility loft, or did not exercife the right 
of private war ; and he reafons with a Tiew to account for thefe 
particulars. Hiji. of Charles V. W. I . * It is to be acknow- 
ledged, that the hiftorians of England have not been fufficiently 

attentive 



* * After the conqueft> theaiention of private wars among the nobility, occurs 
more rarely in the Engliih hiftory, than in that of any other European nation, and 
no laws concerning them are to be found in the body of their ftatutes. Such 
a change in their own maimers, and fuch a variation from thofe of their neigh- 
bours, is remarkable. Is it to be afcribed to the extraordinary power which 
William the Norman acquired by right of conqueft, and tranfmitted to his fuc* 
cefibrs, which rendered the execution of juftice more vigorous and decifive, and 

« 

the jurifdidlion of the King's court more extenfive,^ than under the monarchs on 
the continent ? Or, was it owing to the fettlemcnt of the Normans in England, 
who, having never adopted the pra^ice of private war in their own country, a- 
bolifhed it va the kingdom which they conquered ? It is averted, in an ordinance 
of John King of France, that in all times pad, perfons of every rank in Nor* 
mandy have been prohibited to wage war, and the pra^ice has been deemed un- 
lawful. Ordofiy torn, 2. p, 407. If this faft were certain, it would go far towards 
explaining the peculiarity which I have mentioned. But, as there are fome En< 
glifh adls of parliament, which, according to the remark of the learned author 

of the obfervattons on the ftatutes ^ chiefiy the more antienty recite falfehoods, it 
may be added, that this is not peculiar to the laws of that country. Notwith- 
ftanding the pofitive aflcrtion in^this public law of France, there is good reafon 
.for confidering it as a ftatute which recites a falsehood.* Charles V. W. i-/. 286* 
287. 



The firft queftion that is put by this hiftorlan, is founded on a miftake j 
for William the Norman atchieved no conqueft over England. The fecond queflion 
is founded on a liippofed faA, which he appears to regard as of no moment j and 
indeed it d«es not dcfcrvc to be confidcrcd in any other light. 
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attentive to record the private wars of the nobles. But this ele^ 
gant writer ought, doubtlefs, to have reaiembered» that, in the 
higher order of its nobility, the right of private war was as much 
inherent as the coinage of money, the holding of courts, or any 
other of their prerogatives ; and that thefe received not their laft 
and eflFcaual blow till the age and reign of Henry VilL 

In the appendix, I produce a very cufious pfoof of the exer- 
cife of private war in England. It is a truce between two 
nobles, agreeing to (lop hoftilities. Appendix^ No. 4. The fol- 
lowing paflage of Glanvillcy is alfo a ftriking teftimony of the 
exiftence of the right of private war. * Utrum vero ad guertain 
^fuatn maintenendam pollint domini hujufmodi auxilia exigere 
^ quaero.' lib. 9. c. 8. And the difpute between Richard, Earl 
Marfhal, and Henry III. of which there is a fingular relation in 
Matthisw Paris, is certainly to be accounted for on the principle 
of this prerogative. 

Nor is there wanting other evidence of its exiftence. It was 
in a great meafure, from the exercife of the right of private wai*, 
that in England, in the age of Stephen, there were above eleven 
hundred forts and caftles. Lord LytteltorCs Hiflory of Henry II. 
W. !./>. 418. The /eudum jurabile et reddibiU was like wife a 
confequence of it, by which a fovereign or a noble put a vaflal 
into any of his caftles, in order to defend i^, and to guard his 
Aores and his prifoners, and whom he bouhd by an oath, to re- 

ftore 
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fiore it in a certain time, or to his call or mandate. This form 
of fief and tenure was not only known in England, but frequent 
there ; and mention is made of it in the laws of Henry I. The 
right of private war was, therefore, often exercifed in this coun- 
try ; and, what deferves obfervation, without paying an atten- 
tion to this right, it is impofiible to explain thofe ordinances of 
Henry which allude to this feudal peculiarity. Spehnan, noc 
attending to it, could not reach their meaning, and pronounces 
of them, that they are obfcure and corrupted. Glojf. voc. Ca-- 
fiellaciunt. Their fenfe, notwithftanding, when tried by this 
fiandard, is eafy and naturaU 

(8) The prerogatives of the higher nobility throughout Eu* 
rope, may be referred to the following heads ; the power of mar- 
king war of their private authority, the right of life and 
death in their territories, the levying of impofts, the raifing of 
troops, the coining of money, and the making of laws. It is to 
be wiihed^ that fome inquifitlve and judicious antiquary would 
colled from the Englifli laws and records, all the circumftances 
to be found which have a relation to thefe topics. He could not. 
o£Fer a more valuable prefent to the public. 

Thefe powers were exercifed by the higher nobles among 
the Anglo-Saxons. For, though palatinat€s^ which are gene- 
rally allowed to have poffeffcd them, were not familiar by name 
Ln thofe times; yet, 1 cannot but agree with Mr Selden, that the 

fenfe- 
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fenfe and fubftance of them were then fully known. The An- 
glo-Saxon earls, who had their earldoms to their own ufe, had 
regal jurifdi£tioni and the king's writ of ordinary juftice did not 
run in their dominions. Such, for example, was Etheldred 
Earl ofMercland, under King Alfred, and his fonKing Edward. 
Seldetij Tit. Hon. part. 2. ch. ^^fedi. 8. Divert, concerning the dn^ 
tig* of the Engl. Confiitution, part 3. . 

After the Norman invafion, many of the higher nobility wcre^ 
cxprcfsly known as Earls^Palatine. Cheftiire was a palatinate^ 
and poflefled by its earls, ad gladiumy Jicut ip/e rex totam tene^ 
bat Angliam ad coronam fuam. The antient Earls of Pembroke 
were alfo palatines, being , domim totius comitatus de Pem^ 

hroch^ and holding totum regale infra praecindlum comitatus 
fui de Pembroch. This is the language of records. The like 
regality was claimed in the barony of Haverford. The bifhopa 
of Durham had, antiently, omnia jura regalia^ et omnes lihertates 
regales infra libertatem fuam Dunelmenfem. The archbi(hop of 
York had a regality in Hexham, which, antiently, was flyled a 
county 'palatine. The biftioprick of Ely was a palatinate, or a 
royal franchife. The earldom of Lancafter was created palatine 
in the reign of Edward III. Hugo de Belefme Earl of Shrew- 
fbury, under William 11. had the title palatine. The fame thing 
is mentioned of John Earl of Warren and Surrey, under Ed- 
ward III. And Humfrey de Bohun, Earl of Hereford and EfTeXy 

had a regality within the honour of Breknou. Spelman Gloff 

de 
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de Qmite Palatino^ Sel4cn% tit. Hon. part. 2. ch. $. feSi. 8. Ma^ 
dopc^ Bar. AngL p. 150. Camden^ Britan. p. 661. gsS* 

(9) Marculphus has preferred a form or writing by which the 
converfion of allodiality into tenure took place. The inquifitivc 
reader may confult it in Baluz. Capit, Reg. Franc, torn. 2. p. 
382. 3^3. with the notes of Hieron. Bignon. p. 896. 898. 

The agreement of an allodial proprietor and the fovereign, or 
tlie feudal lord. to whom he was difpofed to grant his property, 
with the view of fubmitting it to tenure, directed the nature and 
peculiarity of the obligations to which .he was .to yield in his 
pew fitiiation. In (;onfequence of the .protection of a fuperior^. 

he was generally (o give his military fervice, and all the aids or 
incidents of ^efs. j(Vt other .times, hpwever, he was only bound 
not to take arms againft the fuperior, but to remain at peace, 
without any connedion with. the enemies of his lord, ^md with- 
4^ut. the burden of the feudal incidents. He was fimply to be 
bouad to bondage, and a paifive fidelity. 



It is contended for, indeed, ftrenuoufly, and at great lengthy. 
by Monfr. Bouquet, that the greater and leffer jurifdidions were 
^inherent in allodiality. Lc droit Public de France. Dr Smith, 
in his mod ingenious Inquiries concerning the Wealth of Na« 
tibns, gives his iuffrage tor the fame opinion. And Dr ilo- 

L 1 bertfon,) 
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bertfon, notwithftanding what he has faid concerning fiefs, is, in 
fome meafure, difpofed to it. Hi/i. of Charles V. voL i.p. 303. 

If fupreme jurifdiaion, however, and eminent prerogatives 
were connedted with allodiality, it feems altogether inconcei- 
vable, why its pofleflbrs fliould have converted it into fiefs. Per- 
haps thefe writers have confounded with allodiality the feudum 
Francuniy or honoratum^ which exprefied a condition of it after 
its converfion into feudality. * Ut omnia teneant,' fays an old 
monument cited in Du Cange, * ab Abbate et fucctflbribus in 
^francum feodum five allodium^ ut pro his homagium francum 

* nobis Abbati et fucceflbribus noftris, amplius facere teneantur.* 

* Haec omnia,' fays another charter cited by him, * habeo et 

* teneo a te D. Raymundo Comite Melgorii ad feodum francum 
^ et honoratum^ pro quibus omnibus prefcriptis facio vobis homi- 

* nium et fidelitatem.* Du Cange^ voc. Feudum francum et ho^ 
noratum, * Les fiefs d^honneur^^ fays Salvaingy * font ceux qui 

* ont tellement confervc la nature de leur origine, qu'ils nc 
^ doivent au feigneur J que la bouche et les tnains^ fans aucune 
^ charge de quint, de rachat, ni d'autre profit quelconque.' ch. 3. 



It is alfo well known, and might be illufirated by a variety of 
proofs, that allodial proprietors were fo little attended to, and 
adorned with diftindions, that they could not, without the con- 
fent of the king, build, for their protedioti, a houfe of (Irength 

or a caftlc. BruffeU ufage-general desfUfs^ vol i. p. 368. Yet 

this 
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this privilege was originally of £o little accounti that it was en-» 
joyed indifferently by every feudal lord. 

(lo) Du Gange, voc. Gruarium, Pedagiam^ Rotaticum, FeudumF 
Nummoruniy Feudum Soldatae. BrufTel, Ufage-general des fiefs^ 
)iv. I. ch. I. fed. II. Affiles de Jerufalem^ avec des notes^ pair 
Thaumaffiere*.^. lyi. 26.8. 
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SECTION IV. 




(i) * H ^UCES ex virtute fumunt. • . . Diicis exfemplo 

^ potius quam imperio, fi promptly (i confpicui i 
^ Si ante aciem agant, admiratione praefunt/ Tacit, de Mon 
Germ. c. y. * Ubi quis ex principibus in concilio fe dixit ducem 

* fore, ut qui fequi velint profiteantur ; confurgunt ii qui et cau- 
^ fam et hominem probant, fuumque auxilium poiiicentur^ atque 

* ab ihultitudine coUaudantur/ Caefar^ de Bell Gall. lib. 6. 



(2) * Nihil autem neque publicae neque privatae rei| ni(i ar« 
^ mati agunt. Sed arma fumere non ante cuiquam moris» quam 1 

* civitas fuffe£turum probaverit. Turn in ipfo confilio vel prin- 

* cipum aliquis, vel pater^ vel propinquus fcuto trameaque juve« 

* nem ornant.' Tacit, de Mor. Germ. c. 1 3. 

* Thefe military youths,* fays Camden^ * were called in their 

* language Knechttt as they are in ours.' Introd, to the Britanniat 
/>. 24 J« 

(3) ^ 
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(3) * t^atri Regi Rex LudDvicut Ibgfolbetm odcurrit^ inde^oe 

* Renefburg cum eo abiit^ ibique ^izy^ jam appateos adikrfcentute 

* tempora, accin^us eft.^ VzL Lud. Pih an. 791. Of King A- 
thelllaoe there is this menlioa id Malmibury^ * Nam et avus 
^ Alffedus pfofperuin ei regoum impriCatuft ftterad videns et 

* giriitiore complexuA fpeciei fpe£katae pneroitai et gefitom ele- 

* gahtiuni : Quern etiam prematmre militem ficerat doimtmm 
^ cblamjdt coccinea^ getnmato balthed^ Htfc Sax(micOf cum Kf^^ma 

* aui'ea.^ lAhk ±, * Hetirico neJ>otl fuo David Re* Scotoitim vi- 
^ rilia tradidit arfMi Heik Eummgdm^ lib. 8. Set Du C^ge^ 
voc. Jrtna. 



Other particulars^ exprefiive of the antiquity of knighthoods 
thay be feen in the Differtatiofis on the hiftory of St. Looi^. 
And, with regard to our Saxon anceilors in particular, Mr &?A* 

din has found frequent mention of knights \ti the charters of 
that age% Titles of honour^ part 2. ch. 5. Mr Hume, there- 
fore, reafons hypothetically, when he admits ilot of chivalry in 
the Anglo-Saxon times. Appendix^ il. 

The addition Sir to the names of knights^ was in ufe be- 
fore the age of tdward I. ahd is from Sire^ which in old 
French fignifies feignieur^ or lord* Though applicable to all 
knights, it ferved properly to diftinguifli thofe of the order who 
were not barons. To knights- baronet, who are a modern infti- 
tution, ahd no part of the antient chivalry, the addition Sir is 

granted 
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granted by a ctaufe in their patents of creation* Aflmok m 

the Garter^ ch. i. 

» 

The mo(^ honourable method of receiving knighthood wae 
from the fovereign. But every polleflbr of a fief could befiow 
it ; and one knight could create another* ^ Eorum,' fays Speh' 
mottf ^ fuit militem facere quorum fuit feodum dare.' Dtffift. 
dc militej ap. Reliq. p. 1 8o. * Tout chevalier,' fays St. Palaye^ * a>- 
^ voit le droit de faire chevaliers.' Mctnoires fur Pancienne cbe^ 
v(dcrtc^ torn, i . p. 70. A king could receive it from the hands, 
of a private gentleman.. 

Its value may be remarked in the following peculiarity. ^ Sci*^ 
^ ti8>' faid a Lombard king to his courtierSf ^ non efle apud nos 
^ confuetudinem, ut regis flius cum patre prandeat^ nifi ptius-a 
* rege gentis exterae arma Jujupertt? PauL Diac. lib. i. ap. 
Honor i de Sainte Marie^ dijfert*fur la chevalerie^ p.,iZ2. * Libe- 
^ cos fuosy' faid Caefar of the Gauls, ^ nifi quum adoLeverint,. ut 
^ munus militiae fuftinere poflint,. palam ad fe adire noo patiun- 
^ tur ; filiumque in puerili aetate in publico in confpcSiu patrisi 
^ ^JM^^^^ turpe dncunt.' De BdL GalL UL 6. c. i &. 

*^Dans fes premiers tempsv' fays St. Falaye^ * la phis iHuffre 
^ naifl^Qce ne donnoit aux. nobles aucun rang perJonneU a moifts 
^ qu'ils n'y euflent ajoute le titre ou le grade de che*valier. 

^ Jufqu' aloes oa ne ks confideroit point comme membres. dc 

^ [etaiy 
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* fetat^ puifqu' ils n*cn ctoient point encore les foutiens et ks 

* defenjeurs : Les Ecuyers appartcnoient a la maifon du maitre 
^ qu' lis fervoient en cette qualite ; ceu3& qui ne I'etoient pas en- 

* core, n* appartcnoient qu^ a la mere de famille dont ils avoient 

* reyu la naiflance et la premiere education.' Tom. i. p. 298. 

Tacitus^ having defcribed the ceremony of invefting the Ger- 
man with arms, adds, ' Haec apud illos toga, hie primus juventae 

* honos, ante hoc domui pars videntur, mox reipubiicaeJ* De 
Mot. Germ. c. 13. 

This tendency and concurferlce oi cifCumftances is ftriking ; 
and to thefe inftitutions we may trace the contempt with which 
the rights of minors^ both of high and low condition, were treat- 
ed, in the middle age«. To be in minority was to be nothing. 
Before his majority, or the inveftiture of arms, the iadividual did 
not feem a citizen or a fubjed. 

(4) • Viftutem proprium hominis honttm: Deos fortioribUB 

* adefle/ Tacit. Hifl. lib. 4. c. 57. 

(5) < £[1 et alia obfervatio aufpiclorum, qua gravium belloram 

* eventus explorafit. Ejus gentis, cum qua bellum eft, captivum 
^ quoquo modo interceptum, cum ele£ko popularium fuorumy 
^ patriis quemque armis committunt. Vidoria hujus vel illius 
^ pro praejudicio accipitur.' TaciU de Mot. Germ. c. 10^ 

An 
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An inftance of the duel is defcribed in Uvy^ lib. 28. c. 2U 
And the prevalence of this mode of trial is mentioned by Pater^ 
cuius J lib. 2. c. 1 1 8. It was by fingle combat that the Celtic 
and Gothic nations decided the fucceffion to officjeSf wheo the 
candidates were numerous and of equal merit. Thi9 was lefir 
ving it to the Deity to determine their pretenfions. It was la 
this manner, that, among the Gauls, the place of the fovereign 
Druid was lupplied, in cafes of doubt* ^ His autem omnibus 
^ Druidihus praeeft unus, qui fummam inter eos habet au&orita- 
^ tem. Hoc mortuo, fi quis ex reliquis excellit dignitate, fuc« 
^ cedit. At fi funt plures pares fuffragio Druidum adlegitur : 
^ Nonnunquam etiam de principatu armis contendunt^ Caejar^ 
de BelL Gall. lib. 6. c. 12. 



This form of dectdiog controverfies and difputes, continued 
to prevail after the conquers of the barbaric nations ; is to be 
feen every where in their laws ; and became an important ar- 
ticle in the jurifprudence of the middle times. The following 
ordinances illuflrate its ufe and purpofes. 

* Qui terram fuam occupatam ab altero dixerit, adhibitis ido* 
^ neis tedibuS) probat eam fuam fuiflfe: Si occupator contradixe*^ 
• rit, campo dijudicetur.^ LL. Saxonum^ tit. 15. 

^ Si quiS' Adalingum occiderit DC. fol. componat. Qui libe- 

rum occideriti GC. foL componatt £t de utroque fi negaverit^. 

cum 
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* cufti xiu juret, aut in cam/mm exeats utrum iile voluerit, ad 

* quern caufa pertinet.' LJL AngL et Werinor. tit. i . 

^ Qui domum alterias noGtu incenderit, damnum triplo farciat^ 
^ et in fredo folid. Ix. aut ii negate cum undecim juret^ aut cam^ 
^ po deceroat/ Ibid. tit. 8. 

^ Si aiit calumaiator) aut ille cui calumnia irrogata eft) fe fo''^ 

* lum ad facramenti myfterium perficiendum protulerit, et dixe* 
^ rit : Ego folus jurare volot tu fi audes nega facramentum mt-^ 
^ urn, et armis mecum contende. Faciant etiam illudi fi hoc eis ita 
^placuerit; juret uaus, et alius neget) et in campum exeant.^ 
LJL Frijion. tit. 1 1 • /. 3. 

* Si mulier in morte mariti fui confiHata fUcfit per fe, aut per 
^ fuppofitam perfonam, fit in poteftate mariti fui de ea facere 

* quod voluerit : Similiter et de rebus ipfius mulieris. Et fi ilia 

* negaverit) liceat parentibus earn purgare aut per facramentum> 

* aut per pugnam^ id left, per campianem.^ LL. Longobard. lib. i . 
iit. 3. /. 6. 

Even from rude time's, it is obfervable, that this trial took 
place at the command of the magiftratc. And, it is probable, 
that it was in a good meafure at his difcretion, whether it took 
effe6t» If tl c truth was to be inveftigated by witnefles, fo that 
tomplcte evidence appeared, and there was no room for doubt, 

M m the 
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the battle might be avoided. It was^ however, much to the tafte 
of martial times. The barbarians, alfo^ believed (irmly that pro* 
vidence a£tually interfered in their affairs. And this abfurdity 
was encouraged by the Ghriflian clergy, who, like the priefts' of 
all religions, found an intereft in deceiving the vulgar. 

(6) The word nidering or nidernig^ was a term of difhonour 
among the Normans and Danes ; and, it is told by the hiftorians 
of William Rufus, that, on an occafion which required the 
fpeedy aid of his vaflals, including in his fummons, that thofe 
of them who neglected to repair to him ihould be accounted 

nidering^ his ftaudard was immediately crouded. Du Cangei. 
voc. Nidering. 

To apply to a perfon the term arga among the Longobards,. 
was to fay, that he was a coward and a ivorthlefs fellow ; and 
this offence to his honour could not be pardoned If the accufer 
perfifted in the affertion, the combat took place ; and, if he con- 
feflfed his crime, he was fubjeded to a fine. LL. Longpbar<t. 
tit. 5* il I. 

Of arga^ it is remarkabfe, that, in its original and proper fig-^ 
nification, it meant a perfon who permitted the infidelities of his 
wife. * Proprie arga\% dicitur,* fays DuCange^ * cujus uxor moe- 
* chatur, et ille tacet.' Glojf vol. r . /x. 319. Spclm. p. 4Q. A 
perfon of this kind was infamous in the extreme, and generally 

of 
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of the vileft condition. The word cucurbita had alfo this fenfe ; 
and hence the French coucourd^ and our cuckold. Each of thefe 
terms, accordingly, in its enlarged acceptation, came naturally e- 
nough to fignify a mean^ coivardfy^ and ftupid fellow. To have 
a caput cucurbitinum^ was to be a block-head. And, from the 
confufion of the proper fenfe of cucurbita j and its enlarged one, 
the infamy feems to have arifen which, to this hour, conftantly 
attends even an involuntary cuckold. It is thus, that even words 
operate upon manners. 

The point of honour in Sweden, in early times, is well illu- 
ft rated by the following law, which I give in the words of 
Sticrnhooki whofe book is not commonly to be met with. 

* Si dicat vir viro probrofum verbum : Non es vir viri compar, 

* aut virili pedore : Ego vero fum vir [inquit alter] qualis tu. Hi 

* in trivio conveniunto. Si comparet provocans^ nee provocatus ; 

* talis efto [provocatus] fequior ut dificus fuit, ut qui nee pro fe- 

* mina nee vtro facramentalis effe queat, inteftabilis : Si vero com- 

* paret provocatus, nee provocans, quam vehementiflime trino 

* immani clamore exclamet, et fignum in terra radat, et lit vir 

* ille [provocans] eo deterior, quod verba locutus eft, quae prae- 

* ftare non aufus fit. Si jam uterque comparent, juftis inftrudi 

« 

* armis, et cadat provocatus, dimidio muldae pretio [caedes] 
^ expiator. Si vero provocans cadit, imputet temeritati. Capi- 

M m 2 ^ talis 
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* talis el linguae fuae petulantia, jaceat in campo inexpiatus.* 
De 'Jure Sueonum et Gothorum vetujlo^ lib. i. r. 6, 

Among the antlent Germans* in the age of Tacitus^ the point 
of honour was carried fo high, that a gamefier having rifk-p 
ed and loft his liberty and perfon on the laii throw, fubmitted to 
voluntary fervitude, allowing himfelf, though ftronger and 
younger than his antagonift, to be bound and fold by him. 

* Ea eft in re prava pqrvicacia ; . ipfi Jidem vocant/ Tacit, de 
Mor. Germ. c. 24. The other words of the pafTage are : * Ale* 

* am quod mirere, fobrii inter feria exercent,« tanta lucrandi 
\ perdendive temeritate, ut cum omnia defecerunt, extremo ac 
^ novifficxio jad^u, de Ubertate et de corpore contendant. Vidtua 

* voluntariam (ervitutem adit : quamvis junior, quamvis robuf- 
^ tior, alligare fe ac venire patitur/ 

It is not foreign to the purpofes of this wc^k, to remark, that 
the pai&on for play followed the conquefts of the barbarians ; 
that many ordinances were made to fupprefs it ; and that, to this 
hour, it is a point of honour to extinguifh game^debte. There 
is fomething interefting in this fubjed, and I cannot leave it 
without ftarting a conjedure. 

The idea of borrowing under an obligation of repayment, 
was too cultivated for the German gamefter. When he had loft 

every 
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everything*, he riierefore flaked hie liberty and hU porfon. 
Having left his wood&, he Improved upon this ufage ; and» ia^ 
ftead of endangeri«g his perfon, gave a pledge as a fecurity that 
he would pay his lofs. * Wadia dab at. ^ Lindenhrog. GloJJ. voc. 
JVadium, The ufage was not loft, * En 1368,* fays a French 
hiftoriaui * le Due de Bourgogne ayant perdu ioixante francs a la 

• paume contre le Due de Bourbon, Meffire Guillaume de Lyon 

• et Meffire Guy de la Trimouille, leur laijja^/aute d^argentj/a 
^ ccinture : Laquelle il donna encore depuis engage au Comte 

• d' Eu pour quatre vingt francs par lui perdu au meme jeu/ 
Le Laboureur^ ap. Saint Foix. torn. i. p. 343. 

The cuftom of pledges introduced by gaming, grew common 
in other tranfadions, and in debts of every kind. From move- 
ables, which were the firft pledges, a tranfition was foon made 
to land. Hence the mcrtuum^vadium t* the pawn of land^ or 

« 

the 



* It does not appear what the German uAially plajed for. It might be, fome- 
times, the coins of the Romans. * Jam et pecuniam accipere doculmus.' Tacif^ 
de Mor, Germ. r. 1 5. His chains and ornaments, utenfiis and furs^ were probably 
his common (lakes. 

f • It is called a dead-gage! fays C<?atv/; * becaufe, whatfoever profit it yieldeth, ycc 

* it redeemeth not itfelf by yielding fuch profit, except the whole fum borrowed b« 

• likewife paid at the day.' Tke Interpreter ^ vof* Mortgager 
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the mortgage ; and hence alfo the legal dodrine of dijtreffes *• 
Such a mixture is there of whim and accident in the greater as 
'Well as the minuter precautions of civil polity ! 

(7) The forms of trial in the dueldX common law, and in the 
duel for points of honour, were diftinft. This fubjed will be 
treated in the fequel. 

(8) ^ Genus fpedaculorum unum atque in omni caetu idem. 
^ Nudi juvenes, quibus id hidicrum eft, inter gladios fe atque in- 

* feftas frameas faltu jaciunt. Exercitatio artem paravit, ars de- 

* corem. Non in quaeftum tamen aut mercedem. Quamvis 

* audacis lafciviae pretium eft, voluptas fpedantium*' Tacit, dc 
Mor. Germ. c. 24. 

There is a remarkable paflage in Procopius with regard to 
King Totilasy from which we may learn the dexterity which was 
exhibited in fuch military fports. 

^pfe 

• * Namium ct namus^ Captio> a Sax. naman> al. nyman capere. Voces prifci 
« fori, haec apud Scotos, ilia apud Anglos veteres ufitattor : Res, bona, aninnalia, 
< quae per diftri£iionem capiuntur fignificantes : Hoc eft, ea quae a pofle/Tore aufe- 
' runtur, legitimeque retinentur, mul^iae veJ pignoru nomine, quoufque id feccrit 
* vel praeftiterit, quod non fine injuria recufavcrit/ Spdm. Cloffl See farther the 
ether Ckjfaries^ and Coke on Littleton. 



I 
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* Ipfe equo eximio vedus, inter geminas acies armorutn lu- 

* dam fcite ludebat. Equum enim circumageas ac refledene u- 
^ troque verfum, orbes orbibus impediebat. Sic equitans, haftam 
^ in auras jaculabatur, eamque, cum tremula relaberetur, aripie-* 

* bat median), et ex altera manu in alteram faepe trajiciens, ac 
^ dextere mutans, operam buic arti feliciier navatam oftendebat : 
^ tefupinabat fefe, et flexu multipllci nunc hue nunc illuc ita inr 
^ clinabat, ut appareret diligenter ipfum a pueritia didicifle fair 

* tare.' Lib. 4. c. 3.1 . 

Thefe ideas make a figure even in the paradife of the Gothic- 
nations. * Tell me,' fays Gangkr in the Edda^ * How do the 

* heroes divert themfelves when they are not drinking ?' * Every. 

* day,' replies Har^ * as foon as they have drefled themfelves, they 

* take their arms ; and, entering the lifts, fight till they cut one 

* another in pieces : This is their diverfion. But, no fooner does 

* the hour of repaft approach, than they remount their fteeds all 

* fafe and found, and return to drink in the palace of Odln.^ Tha 
Edda^ or anticnt Icelandic or Runic mythology^ ap. Northern An^ 
tiquities^ vol 2. p. 108. See alfo Keyjler^ Antiq. Seleii. Sep^ 
tentr. et Celt. p. 127. 

(.9) In the books of the middle times, torneaments are called. 

bidi militares^ f7nlitaria exercitia^ et imaginariae bellorum probtji^ 
ones. A writer in Du Cange fays, * Tornearaenta, dicunt quae- 

* dam nundinae, vel feriae, in quibus milites ex edidto convenire 

* folent,, 
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* folent, et ad oftenfionem virium fuarum et audaciae. temerc 

* congrcgari, vel congredi.* Glojf. voc. Tomeamentum. 

Thefe exercifes were the great fchools of difcipline and war* 
Their high antiquity on the continent may be feen in the differ-* 
rations on the hiftory of St Louis. And, there is mention of 

* 

them in England in the days of King Edgar, and at a more an- 
tient period. Selden^ duello^ ch. 3. Mr Madox was therefore in 
a great miftake, when he afcribed the rife of the fpirit of tor- 
neying to the holy wars. Bar. AngL p. 2%i. 

The frequent accidents which neceffarily happened in the ex* 
ercife of thefe reprefentations of war, through the impetuofity 
of valour, and the extravagance of heroifm; thefulminations of the 

church ; and, above all, the jealoufy of princes which was exci- 

ft 

ted by armed nobles and their retainers, gave them powerful 
checks. They continued, notwithftanding, to btf long in fafhion. 
In England, they were pradifed in the reign of Queen Eliza- 
beth ; and their total difappearance was preceded, under the el- 
der James and his fon Charles, by a gentle method of them^ 
termed carou/als. 

Torneaments originally were celebrated by ill wdrriours at their 
pleafure. In after timesj the fovereign, as the head of chivalrj^ 
and arms, clainud their diredion, and iffued out his licenffes and 
prohibitionsi Ricliard I. by the following patent to Hubert, 

Arch- 
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Archbifliop of Canterbury, gave Hcenfe for lifts or torneaments 
in five places within the kingdom. 



* Sciatis nos conceffifle, quod torneamenta fint in Anglia in 
quinque placeis, inter Sarum et Wilton^ inter Warwick et /&- 
lingivortby inter Stamford et Waling ford^ inter Brakeley et Mixe^ 
ber^ inter Bly et TikehilU ita auod pax terrae meae non infrin- 
getun Et comes qui ibi torneare voluerit, dabit nobis 20 mar- 
cas, et baro 10 marcas, et miles, qui terram habuerit, 4 mar* 
cas, et qui non habuerit, 2 marcas. Nullus autem extraneus 
ibi attorneabit. Unde vobis mandamus, quod ad diem tornea- 
menti habeatis ibi 2 clericos et 2 milites veftros, ad capiendum 
facramentum de comite et barone, quod nobis de praedida pe- 
cunia ante torneamentum fatisfaciet, et quod nullum torneare 
permittant antequam fuper hoc fatisfecerit ; et inbreviari faci- 
ant quantum et a quibus receperint. £t 10 marcas pro Carta 
ad opus noftrum capiatis, unde comes Sarum^ et comes de Clara^ 
et comes de Warrena plegii funt. Tefte meipfo, apud villam 
epifcopi 22 die Augufti.' Ex lib. Rubro Scaccarii^ ^- Selden 
in the Duello^ ch. 3. 



Edward I. and Edward III. granted the liberty of holding 
yearly a juft viris militaribas comilatus Lincoln. Richard Red- 
man, and his three companions in arms, had the licenfe of 
Richard 11. hajlitudere cum Willielmo Halberton cum tribusfociis 
^ud civitat. Carliol. And a fimilar liberty was granted to John 

N B de 
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de Gray by Henry IV. Cottoni Pojlhuma^ p. 63. Edward L 
commanded, by proclamation, that no tornearoents or juftingi 
or feeking of adventures, and no feats of arms fliould be cele- 
brated or undertaken without his permiffion. * Publice fecit 
^ proclamari, et firmiter inhiberi, ne quis, iirb forisfadura terra- 

* rum et omnium tenementorum, torneare, bordeare, juftas face- 
^ re, aventuras quaerere, feu alias ad arma ire'praefumat, fine li- 

• centia Regis fpeciali.' Cot. Pq/l. p, 67. There are alfo prohi* 
bitions of torneaments by Henry III. and other princes. They 
command all earls, barons, knights, and others, under their faith^ ^ 
homage, and afFedion, and under pain of lofing their lands and 
tenements, that they prefume not to torney, make jufts, feek ad* 
ventures, or go to feats of arms within the realm^ without 
the King's exprefs leave. See Jppendix^ No. V. 

(10) ' Turn ad negotia^ nee minus faepe ad' cwuivia^ pfoce> 
^ dunt armatu" TaciL de Mar. Germ. c. 22. 



This ufage continued during the middle times. The pofte* 
rity of the Germans went in armour to their parliaments and 
public councils, and to their private vifits and meetings. Juftice>. 
iays Mezeray^ was rendered among the Franks by people in 
arms : The axe and the buckler were hung upon a pillar in the 
midtt of the malle or the court. See his btftory under Clotuire IL 
From this pradice among the Anglo-Saxons, the hundred court 
wa&> in fome counties, called the Wapentake. The hundreder,, 

holding 
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holding up his lance, it was touched by thofe of all the members, 
and thus the affembly was conftituted. LL. Edward. Confef.c. 33. 
Wapnu^ fays Whitelocke, is arms, and tac^ touch. Notes upon the 
King^s tjoritfor members of Parliament^ vol. 2. p. 39. 

To this day, in the kingdoms of Europe, the wearing of a 
fword is a part of drefs. We go in arms to a feaft as well as to 
a battle, and retain, in orderly times, a cuftom which habitual 
danger, and the defeds of legiflation, made neceffary to barba- 
rians. The clergy, it feems, pertinacioufly oppofed the cuftom, 
and it was retained with obftinacy. What is more furprifmg, 
they haye ceafed to exclaim againft it, and yet it continues ! 

(ii) ^Scutum reliquifTe praccipuum flagitium. Nee aut fa- 
* cris adefle, aut concilium inire ignominiofo fas.' Tacit, de Mon 
Germ* r. 6. 



Hence a high compofition was allowed to the Frank, who 
had been reproached injurioufly with the lofs of his ihield. ^ Si 

* quis homo ingenuus alio improperaverit, quod fcutum fuum 

* jadaiTet, et fuga lapfus fuiflet, et non potuerit adprobare, DC. 

* den. qui faciunt fol. xv. culpabilis judicetur/ FaSius legis Sa^ 
licaej ap. Georgifch. p. 69. It was by raifmg him aloft on a 
fhield, and fupporting him on their fhoulders, that the Germans 
proclaimed their fovereign, or lifted up a general to command their 
armies. Tacit. Hifi. lib. 4. c. 1 5. It was by the fame ceremony 

N n 2 that 
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that the Kings of the Franks were acknowledged. This was 
their inauguration. The efcutcheon or fhield, fays Favine^ is 
the eflfential note of a nobleman, a knighti and an efquire. 
Theatre of Honour^ hook i. ch* 2. 

The ufages which had their rife from arms, make a curious 
figure in the Gothic nations. We know from Tacitus^ that the 
founding or clashing of^arms, exprelTed approbation in the Ger- 
man affemblies ; that a javelin wet with blood, and a war horfe, 
were the rewards of German valour; that fuits of armour were 
a flattering prefent to the more diftinguiftied chiefs in the Ger- 
man communities ; that an interchange of arms conftituted the 
ceremonial of marriage among this people ; and, that their only 
public amufement was the leaping atnidft the threatening points 
of fwords and lances, De Mor. Germ. c. 11. 15. 1 8* 24, 

Charlemagne ufed to feal his treaties with the pommel of his 
fword : * With the point of it,* faid he, * I will maintain them.* 
St, Foixy EJJ. Hiji. vol. 2. p. 74. To take his arras from a free 
man, was to deprive him of his rank, and to reduce him to the 
condition of a flave. LL. Alfr. c. i. And to put into the hands 
of a flave the arms of a free man, was to give him his liberty. 
When an individual gave his oath in a court, or would bind 
himfelt in the m(>ft folemn manner to the performance of his 
contrads, he laid his hand on his fword. In the judicial com- 
bat, the cuftoms growing out of arms were numerous ; Thus, 

to 
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to ftrike a perfon with a club, or to give him a blow on the face, 
was to treat him like a villein; becaufe villeins were permitted to 
fight only with clubs, and were not allowed to cover their face* 
with armour. Vefprit des Loixy /iv. 28. ch, 20. A free man: 
could not part with his fword as a part of his ranfome. LL, 
Lmgohard. lib. i. tit. 11. L '^^. And what fhows, in a particular 
manner, the feverity of the foreft-laws, the killing of a royal flag 
inferred the lofs of the ftiield, or the redu£kion of a free man to 
a flave. LL. For eft. Canut. c. 25. From the change of arms^ 

there refulted a change of ufages. Thus, when archery was in- 
troduced, to wound the finger which fends oflp the arrow, wafr 
punifhed more fevcrely than the maiming of the other fingers^ 
Lindenbr. Glojf. voc. Digitus. 

The old Germans rufhed to battle with a loud noife, applying 
their fhields to their mouths, that their voices might rife by re- 
percuffion into a fuller and more fonorous fwell. * Sunt illis haec 

• (juoque carmina, quorum relatu quem barditum vocant, accen- 

• dunt animos, futuraeque pugna^ fortunam ipfo cantu auguran- 

• tur ; terrent enrm, trepidantve, prouc fonuit acies. Nee tam* 

• voces illae, quam virtutis concentus videntur. AfFedlatur prae- 

• cipue afperitas foni, et fradum murmur, objedlis ad os fcutis, 

• quo plenior et gravior vox rcpercuffu intumefcar/ Tacit, de 
Mor. Germ. c. 3. 



1% 



2«6 A VIEW OF SOCIETY 
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It merits obfervation, that, from this ufage, there grew the cry 
d^armes of the middle ages* Thefe cries were fuppofed to incite 
to valour, and to make the foldier precipitate himfelf upon the 
enemy. Montjaie Saint Dems^ was a famous* cry of the Franks. 
Dcus adjwvay Deus ^ult^ were cries during the crufadcs. Every 
banneret, or every knight who had a banaer, had a cry peculiar 
to htmlelf and the troops under him. Barons had alio their 
cries. There were thus general and particular cries. While fiefs 
and the feudal militia continued, thefe cries prevailed in £u* 
rope. They were loft on the introdad%ion of an improved nu- 
litary difcipline, and of ftaading armies. Perhaps, it is to thefe 
cries, that we muft trace the origin oi the mottos to enfigna 
armorial. 

(12) * Scuta k^tffimis coloribus diftinguunt.' Tacit, de Mor. 
Germ. c. 6. 



On the foundation of ih^fagum^ or the fhort veft of the Gaul 
and the German^ which covered his arms, fhoulders, and breaftf 
coats of arms arofe. ' La cotte d'armes a efte le v^tement le plus 
^ ordinaire des anciens Gaulois : il eftoit appell^ par eux Jagttm^ 
* d'ou nous avons cmprunte le mot ^faye^ ou de fayon^ DiJ^ 
fert. i^Jur P Hiftoire de St Louis^ p. 12^. * Tegumen omnibus 
^fagum^ fays Tacitus^ c. ly. 

According to this inftrudive hiftorian, the fagum was adorned 
with fpots and with bits of fur. ^ Eligunt feras, et detrada vela- 
^ mina fpargunt maculis, pellibufque belluarum/ c. 1 7. And 

we 
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we know from Herodiatiy that it was fomctimes ornamented with 
filrer. Lib. 4* 

Thefe things are very curious ; and it is impoflible not to fee 
in them the colours^ the j^rx, and the metals which are the ma- 
terials of the fcience of blazonry. 

When Tacitus mentions the fhield, he takes occafion to re- 
mark, that the German warriours had the knowledge of coats of 
maiU and oi head^pieces or helmets^ but fcldcm made ufe of them. 
His words are ' Faucis loricae, vix uni alterive caflisi aut galea/' 
€. 6. They were about to be more fafhionable. 



(13) Valer. Maximus>. lib. 5. c 6. Florus, Rom. Rer. Hift^ 

lib. 3. c. 3. 

« 

(14) Thefe captives were of the tribe of the Qitti^ a Germa«- 
nic people ; for, it is furely this tribe that Dio means, when he 
fpeaks of the Cetmk ^ Horum captae a Romanis uxores, inter^ 
^ rogatae ab Antonino, utrum vendi,* an occidi mallentr mori fe 
^ malle re(jponderunt : quumque eflfent poftea venditaCf omnes 
^ mortem fibi confciverunt : Nonnullae mia filios intertecerunt«^ 
Excerpt e Dion. p. ^^b. A multitude of examples, to the fame 
purpofe> might eafily be coUededi if it were neceilary. 



BuTv 
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But, while we reflect on thefe things, it mufl: not be fancieJi 
that the German wom^n were deficient in gentlenefs. A high 
independent fpirit is not inconfiftent with the fofteft paffions. 
There are a few beautiful and energetic words in Tacitus^ .which 
may be employed on this occafion, and finely exprefs the di* 
ftindive charadlers of the fexes in antient Germany. * Lamenta 

* ac lacrymas cito : dolorem et triftitiam tarde ponunt. Feminis 

* lugere honeftum eft j viris mcminifle.' De Mor. Germ, c, 27. 



(15) Tacit* de Mor. Germ. c. 7* 

(16) Saint Foijc, Eflais Hiftoriq. fur Paris, torn. 5. p. 184. 

(i 7) * Regnator ottinium Deus, cetera fubjefta atque parentia.* 
Tacit, de Mor. Germ. c. 39. This teftimony of the purity of the 
German theology, is well illuftrated by the following paflage of 
the Icelandic Eddd. 

* Ganglerus orfus eft tunc (uum fermonem. Quis eft fupre- 

* mus, feu primus deorum ? Uar. refpondet : Qui noftra lingua 

* Pantopater dicitur. Tunc Gang. Ubi eft hie Deus ? Autquid 

* poteft efficere ? Aut quid voluit ad gloriam fuam manifeftan- 

* dam ? Har. refp. llle vivit per omne aevum^ ac gubemat om- 

* ne regnumjuumy et magnas partes er par'vas.* Edda^ ap. Ndrth- 
€m Jntiq, vol. 2. />, 283. 



(18) 
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(i8) * Aufpicia, fortefque ut qui maxime obfervant.' Tacit, 
de Mor. Germ c. 9. See alfo, Du Cange^ voc. Aucones et Sors. 
The following form of divination was common to all the Ger- 
man tribes. ' Virgam frugiterae arbori decifam, in furculos am- 

• putantt cofquc notis quibufdam difcretos faper candidam vef- 

• tcm temere ac fortuito fpargunt. Mox fi publice confulatur fa- 
*cerdcte civitatis, fin privatim, ipfe pater familiae precatus deos, 

• coelumquc fufpiciens, ter finguios tollit, fublatos fecundum im- 

• preflam ante notam interpretatur.' lU Mon Germ. c. 10. Of 
this folly, there Is yet a remain in the Baguette Divinatoire of 
the miners in Germany ; and it is to ,be obferved, that the he- 
ralds of the Franks had ctmfecrated iwigs^ which they bore as 
the emblems of peace. Thus the heralds fent by Gundobald to 
Guntram appeared • cum virgis confecratis^ juxta ritum Fran- 
•* corum» ut fcilicct non contingercntur ab ullo.* Gregory 'of 
Xoursy dii. 7. c. 32. But, what is more remarkable, thele twig^ 
came to fi^^rc in the inveftiture of lands. Hence the feoff nicrit 
or fafine per fuftem et per bactdum^ per virgam et per ramum^ 
Hence the tenure par la verge^ which is formally treated by Lit- 
tleton. On what a fimple foundation does there rife inftitu- 
tions, important and interefting in bufmefs and fociety \ 

(19) Hence the Gothic ordeals, the fire ordeal, and the water 
T>rdeal. Of the antiquity of thcfe trials I have fpoken in an- 
t)ther work. Dijfert. on the Antiq. of the Eng. €onflitut. part 4. 
It is obfevable, that the trials of fire and water, though abfurd 

O o in 
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in the greatefl: degree, were much encouraged by the Chriftiaiv 
clergy. What is more difgraceful to them, they invented modes 
of trial) founded in the fame fuperftUioni and not lefs abfurd.. 
Thefc were the judgment of the crofs, the corfned or confecrated 
mof fel» the Eueharift, and iht Jbrtes fanilorunu Bj the firfti 
the criminal was to remain with his arms extended before a croft > 
for fix or fcven hours, without motion. If he failed in fuftain^^ 
ing this trial, he loft his caufe, and was judged guilty. By the 
fecond> the accufed perfon fwallowed a bit of bread or cheefe, o* 
Ter which the prieft had muttered a form of execration; I£lie 
was guilty, he wa& fufFocated by the morfel; if innocent, he e^- 

fcaped without injury. In the judgment of the Eucharift,. the: 
fymbols of the blood and body of Chrift were employed ; and: 
they convided the guilty, by ading afr a poifon, which inflided 
death or ficknefs. The Jbr Us fanSiomm confifted in the open^ 
ing, at a venture^ the Bible, or any holy book, and in confidering. 
as oracular the firXl paflage that prefented itfelf. See Du Quige^ 
voc. CruXf Corjnedf Euchartftia^ Sars. Thia impiety^ and thefe 
impofitions oa the common underflanding of mankind, advaoh 
ced the temporal emolument of the priefthood ; an end, which is . 
at all times more important to them than.the interefts of religion^ 
and virtue*. 

(20) * Matrem Deum vcnerantur. Infigne fuperftitionis,^^ 
^ mas aprorum geftant. Id pro armis omniumque intdsi^fccurum 

* deac 
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^ dtat cultonm ctiam inter ]]iofte8 praeftat.' Tadt. de Mon G^rnu 

* I know a fong/ faid Odin^ ^ by which I foften and inchant 
the arms of my enemies* and render their weapons of none ef- 
fed. I know a fong which I need only to fing, when men 
have loaded me with bonds ; for the moment I fing it, my 
chains fall to pieces, and I walk forth at Jiberty, I know a 
fong ufeful to all mankind ; for, as foon as hatred inflames the 
ions of men, the moment 1 fing it, they are appeafed. I know 
a fong of fuch virtue, that, were I caught in a ftorm, I can hufh 
the winds, and render the air perfedly calm.' The Magic of 

Odin^ ap. North. Antiq. vol. 2.J>. 217. Du Cange^ Liter ae Solu^ 

toriaCf ct vac. Incantart^ 

By fecret or magical operations, it was not only fuppofed, that 
men could defend themfelves againft all dangers whatever, and 
render themfelves invulnerable ; but that they could even change 
themfelves into wolves,. and other animals. The word njuenvolff 
exprefled this metamorphofi^, and the extravagancy is to be tra« 
ced to a difiant antiquity. ^ Neuri, ut accepimus, ftatis tempori- 
^ bus in lupos transfigurantur ; deinde, exa£to fpatio quod huic 
^ forti attributum eft, in priftinam faciem xevertuntur.' Solinus. 
c. 1 5. To late times this ridiculous fancy was continued down 
among the Irifli ; and Camden was puzzled to account for it* 
^rjtatmia by Gib/on^ vol. 2. p. 1350. 

O02 (21) 
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(21) Thefe things appear clearly and ftrongly from the laws 
which were made againft them, after the introdudion of Chri- 
ftianity, and from other authentic evidence. Capit. Kar. et Lud. 
lib. 7. LL. LofigobarJ. lib. 2. ///• 38. Du Cange^ voc. Fonsj 
Arbor ^ ^c. Fellautierj Hiji. des Qltesy vol 2. edit, par Monf. de 
Chiniac. 

(22) Dtt CangCy voc. Fadus^ Fada^ Caragusy Dujiiy Folleti 
Daemonesy Tempejiarii. Edda. Keyjler^ Antiq. Septentr. et Celt. 
Here we have the fource of the wonders and extravagancies of 
the old romance. 



(23) * Deo imperante qiiem adejfe bellantibus credunt.* Tacit, 
de Mor. Germ. c. 7. 7 his deity was called Teut or Tis. After 
the age of Tacitus ^ if 1 am not miftaken, he had ufiially the 
name of Odin ; and, it is of Odin that Wormius thus exprefles 
himfelf, * Suam imploraniibus opem in bello^ inftar fenis mono- 
•xuli equ'o infidentis, et albo clypeo tedli, quandoque fe con/pi-^ 
* cicndum praebuit.' Monument. Dan. c. 4^ 

N 

(24) Traces of the fpirit of gallantry and love, it is to be re- 
marked, appear in a ftriking. manner, even in the religious fy- 
ftem of the Guthic nations. 

« Freya, fays the Edday * is the moft propitious of the god- 
*^ defies. 1 he place which fliq inhabits in heaven is called " the 

" union 
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'* union of the pcopic.*' Shie goes: on horfeback to t^ery place 

* where battles are fought, and aiferts her ri^-;;lu to jae half of 

* the flain ; the other half belongs to Odin. Hei palace is large 
^ and magnificent ; thence (he fallies forth in a chariot drawn by 

* two cats. She lends a very favourable car to thofe who Jue for 

* her affiftance. It. b' from her chat the. ladies l^ave; received the 

* name which we give them in our language. She is very much 

* delighted with the fongs of lovers ; andfuch as woftld be hap- 
\ py iiH their amours, ought to wprihip this go^cls.' pn 76* 



, » 



In another fable of the Edda^ there are the following particu-^ 
lars. ^ Gcfione is a virgin, and takes into her fervice all chafte 
^ maids after their death. FyUa, who is alio a virgin, wears 
*" her beautiful locks flowing over her Ihoulders. Her head is 

* adorned with a golden ribaad* She is entriifted with the toil-^ 

* lette and flippers of Frigga, and admitted into the moft impor- 

* tant fccrets of that goddefs Siona employs herfelf 

V in. turning mea'^ hearts and thoughts to love, and in making 
^ young men and maidens well with each other. Hence lovers^ 

* bear her name. Lovna is fo good and gracious, and accords 

* fo heartily to the tender vows of men, that, by a peculiar power 

* which Odin and Prigga have given her, ftie can reconcile lo- 

* vers the moft at variance. Varra prefides over the oaths that 

* men make, and particularly over the promifes of lovers. She 
^ 18 attentive to all concealed engagements of that kind, and pu* 

*mihesi. 
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SECTION 




ttE charader or ftation which preceded knightliood, 
was that of the ecuyer^ or armour-bearer. ' The 
candidate for chivalry had formerly been a pa^^e^^ a valet^i or a 
damoifeau. The laft term was applied to the fons of men of 
rank, G. AnJre dc la Roque^ Trait e de la nobkjffe^ p. 7, Moeuri 

« * 

des Fran fois par le tkndre^ p. 63. Daniei^ Htft. de la milice 
Frangoifcy tome i, p. 94. 95. St PulajeMetn. jur Vane. Che^al 
par tie t. 

• • _ 

In thofe times, the terms page and valei were not expreffive 

of meanncfs and low condition, as at prefent. Du Cange^ voc. 
Valeti et Domicellus. Sir John Forte/cue^ who was chief juftice 
under Henry VI. has obferved, when fpeaking of England, 

* Sunt Valeti diverfi in regione ilia qui plus quam fexcenta fcuta 

* per annum expendere poflunt.* De Laud. Leg. Angliae^ c. 29* 



(2) The age of knighthood, it is probaWe, varied with the 
nature and weight of the arms which were in ufe at different 
periods. In general, it has been fixed by antiquaries and hifto- 
t'ians at 21 years. This rule, however, could be infringed in 

favour 
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favour of fignal merit or high birth. The noviciate of tlie knight 
commenced in his feventh yean In that tender age, he turned 
his attention to the art of war, his miftrefs, and his catechifiii. 
Daniel J Milice Fran^oife^ lib. 3. ^A. 4. Reliq. Spelmany p. 174. 
St Palaye^ Mem. fur Pane. ChevaL partie i. 

(3) The power of the German priefts did not efcape the pe- 
netration of Tacitus. • Neque animadvertere, neque vincire> 

* neque verberare quidem nifi facerdotibus permiflTum.* De Mo^r. 
Germ. c. 7. The Chriftian priefts were no lefs felfifli and am- 
bitious. In every country of Europe, they attained immenfe 
wealth, and prodigious influence. They prefided in ihe inferi* 
or courts with the civil magiftrates } they took their feats in the 
national affemblies ; and, in the preambles of the barbaric laws> 
they are often mentioned next to the Kings themfelves. ^ Inci- 

* piunt,* fays the prologue to the Capitularies of Charlemagne,i 

* capitula regum et epifcoporum^ maximeque nobilium omnium 

* Francorum/ Baluz. Capit. Reg. Franc, tome !./>• 698. It is 
thus, alfo, in fome of the prefaces to the Anglo-Saxon laws^ 
The powers they affumed were exorbitant, and often improper- 
ly exercifed. To ufe the ftrong language of Bacon^ * they were 

* lovers of lordftiips, and troublers of ftates.' Hift. and polite 
dijcourje on the lauus and government of England. 

(4) Sclden, Tit, hon. part. 2. ch. 5. fed. 34. 35. Afhmole, 
Inftitutions of the Garter, ch. 1 . kGt. g. Du Cange, voc. Miles. 

Pp Daniel y> 
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Daniel, Millce Fran^oife, lib. 3. ch. 4. La Roque, p. 354. 356- 
A defcription of the ceremonies ufed at the creation of knights 
of the bath, is inferted in the Appendix^ No. 6. They were 
nearly the fame with thofe employed in the creation of the 
knight-bachelor9 an'd iiluftrate the manners of old times. 

(5) Thtfeftum tyrocinii^ which is the name given in the old 
hiftorians to the rejoicings on the inveftiture of knighthood* 
often lafted many days ; and, in the cafes of perfons of diftinc- 
tion, was folemnized with torneaments and (hows. The feafon 
of torneaments was alfo embraced as a fit occafion for conferring 
knighthood on thofe whofe birth and fortune did not entitle 
them to exhibit thefe folemnities. And this, from the principle 
of giving encouragement to the military art. For the lame rea- 
fon, public entries into cities, coronations, and feftivals of every 
kind, were opportunities for the creation of knights. 

(6) Spelman, voc. Auxilium. Aflimole, ch. i. feft. 9. St; 

Palaye, torn. i. p. 195. 248. Daniel, Milice Fran^oife, liv. 3; 
ch. 4. 

When the celebrated Joan d* Arc raifed the fiege of Or- 
leans, the Englifli commander, the Earl of Suffolk, * was obli- 

* ged to yield himfelf prifoner to a French man called Renaud j 

* but, before he fubmitted, he aflccd his adverfary whether hie 

^ Was a gentleman ? On receiving a fatisfadory anfwer, he de- , 

^ manded^ 
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* manded, Whether he was a knight ? Renaud replied, That he 

* had not yet attained that honour. Then 1 make you one^ replied 

* Suffolk. Upon which he gave him the bloiv with his fword, 

* which dubbed him into that fraternity ; and he immediately 

* furrendered himfelf his prifoner.* Hume^ ^njoL 2. p. 340. 

(7) The knights affedled great magnificence, and more parti- 
cularly after the holy wars. * Portabant aatem diverfi generic 

* fpecies preciofas, aurum et argentum, pallia oloferica, purpu- 

* rarn^ (iclades, oflrum et multifarmium veftium ornamenta } 

^ praeterea arm^^ varia, tela multiplicis generis, infinitas loricas, 

* culcitras de ferico acu variatas operofe, papiliones et tentoria 

* preciofiflima,* &c. J^rofn^tan^ ap. Baron. AngL p. 281. 

(8) The horfe and armour of a knight were called his conte^ 

« 

nementum, or countenance. SeUen, Tit. Hon. part 2. ch, 5. fe^. 
37- . 

The refpedful behaviour, even to vanquifhed knightSj and 
indeed the extreme honour in which knights in general were 
held, is exemplified very ftrongly in the condudi of Edward III. 
to Euftacc de Ribaumont. This prince thought it neceffary to 
leave Irngland privately for the protedion of Calais, and carried 

with him the Prince of Wales. The day after his arrival at 
Calais, a battle enfued between his troops and the French forces 
commanded by GeoiFrey de Charni, who, notwithflanding tiiC 

P p 2 truce 
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truce which had been concluded between the contending powerSf 
had bribed the governor of Calais to furrender the place to hinou 
To prevent this circumftance, was the intention of Edward's 
vifit. 



This great prince, who fought as a private gentleman under 
Sir Walter Manny, encountered Euftace de Ribaumont, a hardy 
and valorous knights who beat him twice to the ground. Pu(h- 
ed to extremity, Edward had occafion for all his flrength and 
addrefs. After an encounter, (harp and dangerous, he vanquiflx* 
ed his antagonift, who furrendering his fword, yielded himfelf 
his prifoner. The next day the Englifh enjoyed their vidtory, 
and in the evening the French prifoners were invited to fup with 
the Prince of Wales and the Englifli nobility. After fupper, 
Edward himfelf entered the apartment, and converfed, in a ftrain 
of compliment and familiarity, with the prifoners. His beha<- 

viour to his antagonift Euftace de Ribaumont was more particu- 
larly attentive, and is thus defcribed by Froijffard. * Vint le Roi 

* a Meflire Euftache de Ribaumont : Vous 6tes le chevalier au 
^ monde que veifle onques plus vaillamment aftaillir fes enemis, 

* ne fon corps defFendre, ni ne me trouvai onques en bataille oii 

* je veifle qui tant me donnaft aft^aire corps a corps, que vous 

* avez hui fait ; ft vous en donne le prix fur tous les chevaliers 

* de ma court par droite fentence. Adonc print le roi fon cha- 

* pelet qu'il portoit fur fon chef (qui etoit bon et riche) et le meift 
^ fur le chef de Monfei^neur Euftache, et dit : Monleigneur Eu- 

* fiache^ 
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^ ftache, je vous donne ce chapelet pour le mieux combattant de 

* la journee de ceux du dedans et du dehors, et vous prie que 

* vous le portez ceite ai)n6e pour Pamour de moi. Je fai que 

* vous etes gai et amoureux, et que volontiers vous trouves entre 

* dames et damoifelles, fi dites par tout ou vous irez, que je le 
« vous ai doQD^. Si vous quite votre priron9 et vous en pouvez 

* partir demain, s'il vous plaifL' an. 1 348. 

(9) Favine, Theater of Honour^ book, i . St Palaye Mem. 
fur Pane. Cheval. partie 4* Selden, Tit. hon. part 2. ch. 5. fe£fc« ^ 

37- 

( I o) The chief ftrength of armies confifted, at this time, of 
cavalry. The fkiltul management of a horfe was, of confe« 

quence, one of the great accomplifhments of a knight or a warri- 
our. It is to be noticed, that this way of thinking charaderized 
fome of the German tribes, even in the age of Tacitus. The 
following energetic defcription of the Tender), is applicable, 
in a ftriking manner, to the purer ages of chivalry. • Tenderi 

* fuper folitum bellorum decus, equeftris difciplinae arte praecel- 

* lunt. Nee major apud Cattos peditum laus, quam Tenfteris 

* equitum. Sic inftituere majores, pofteri imitantur. Hi hjus 

* in/antium^ haec juvenum aemulatioy perjeverant fcnes^ De 
Mor. Germ. r. 32. 



(") 
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(i I ) Hence the diftinflion of knights banneret and knights 
bachelors ; the latter expreffion denoting the fimple knight; the 
former, the knight who had a ftandard and followers. The 
number of knights and efquires who ferved under the banneret, 
varied in proportion to his riches, and influence. It is alfo ob- 
fervable, that this dignity was not always feudal. It was fome- 
times perfonal. Selden^ Tit. hon. part 2. ch. 3. Je^. 23. and ch. 
S.feSi. 39. Du Cange^ Differ t. fur VHiftoirede S,. Louis. Spelm. 
voc. Banerettus. Daniel^ Milice Franfoife^ iiv. 3. ch. 5. 

(12) Favine, Theater of Honour, book 10. St Palaye, Mem., 
fur I'anc. Cheval, partie 6. 

(13) An old ceremonial of chivalry has thefe words : * Le Roy 

* Artus d*Angleterre, et le Due de Lencaftre ordonnerent et fi- 

* rent la table ronde, et les behours, tournois, et jouftes, et moult 

* d'autres chofes nobles, etjugemens d^armes, dont ils ordonnerent 
^ pour juger, dames et damoifelles^ Roys d'armes et heraux/ 
Differt. J •fur P Hiftoire de S. Louis^ p. 179. 

(14) The greater torneaments were thofe given by fovereigns^ 
and princes, to which knights were invited from every part of 
turope ; for, over Chriftendom, the honour and privileges of 
knighthood were the fame. The leifer torpeaments were thofe 
given by the barons.^ 



It 
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It deferves obfervation, that the exhibition of torneaments pro- 
duced an intercourfe between the nations of Europe, which could 
not but contribute to knowledge and civilization. When there 
Were no exprefs prohibitions, knights followed the more impor- 
tant torneaments wherever they were celebrited, for the purpofe 

of ftudying the art of war ; and that they might find fignal and 
proper opportunities of dirtinguifhing themfelves, and of culti- 
vating the friendlhip and acquaintance of illuftrious perfons of 
both fexes. It was even the faQiion for knights to avoid the re- 
itraint of marriage for fome years after their inftallation into the 
order, that they might confecrate them to the travelling into^di- 
jlant countries, and the vifiting of foreign courts, ^ a fin de s'y 
* rfendrc chevaliers parfaiu^ St Palaye^ tern. 2. p. 8. 

From thefe circumftances, it is obvious, that the ftrong con- 
clufions of Dr Robertfon, concerning the little intercourfe be- 
tween nations> during the middle ages, are not to be relied upon 
in all their force, but to be underftood with much referve, and 
many limitations. Hift. (yf CharL V. vol. i. />. 325. etfeq. 

{15) This prefent was called faveur. St Pxilaye^ torn. i.fK 
95. Hence the pieces of lace or riband which are yet fome- 
times diftributed at marriages, arc termed the hnd^^s favours. 

(16) It would be tedious to enumerate and to defcribe the dif- 
Cerent forms of exercife or combat which Were praaifed in the 

torneaments : 
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torneaments ; and it is not neceffary in this work. The jott^^ 
was the combat of one againft one j les armes a outrance^ were 
the combats of fix againft fix^ and confifted occafionally of more 
or fewer perfons. Le pas (Parmes^ was the defence of a pafs by 
one or more perfons againft every aOfailant. The curious readi- 
er may confult the books which treat exprefsly of toraea^* 
mentSt. 



(17) Favine on torneaments. St Palaye^ Mem. ftu* Tanc^ 
Cheval. partie 2^ 

(1 8) * EflSgiefque et figna quaedam detrada lucis in praelluni 

* ferunt.' Tacit, de Mor. Germ. c. 7. The pofterity of the Ger- 
mans were equally fuperftitious under the light of the gofpeL 

* Les Germains,*' fays StFoix, who had this pafFage of Tacrtus 
in his eye, ^ portoient a la guerre des drapeaux, et des figures 
^ qui ecoient en depot pendant la paix dans les vois facrees.*^ 
He adds, * Nos Rois alloient prendre de mdme la chappe de 

• S. Martin fur fon tombeau, et l!briflamme dans Peglife de S. 

• Denis, et les reportoieot lorfque la guerre etoit finie.' EJf. Hxjl^ 
Jar Farisy torn. 2. p. 187.- 

(i9)TheEdda, Keyfler, Antiq. feled. Septeatr. p. 149.— 163V 
Pelloutier, Hifl;. des Celtes, liv. 3. ch. 18. 

(20) 
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(20) The difcerning reader will perceive, that I defcrihe Chri- 
ftianity from the writings of the clergy ; hecaufe, it is always 
from their reprefentations of it that it a£ts upon fociety and 
manners. I therefore fpeak politically, and not as an inquirer 

into theology. 

From the pretended friends of Chriftianity, and from its mod 
zealous partizans, too, I fear, it has received deep and cruel 
wounds. Its mod enlightened and genuine admirers have rea-- 
fon to regret, that it has not been left to defend itfelf. Were it 
poiEble to deftroy the comments, the explanations, the cate* 
chifms, and the fyftems of divines, a very confiderable blow 
would be given to infidelity. One can refpe£t the honeft doubts^ 
of philofophy. But, is it pollible to with-hold indignation or 
fcorn, when ability fioops to be uncharitable and difingenuous, 
wh'bn bigotry prefles her folly, and fpits her venom ? 

(21 ) It was Gregory VII. whofe magnificent mind firft form- 
ed the plan of the croifes. The fanaticifm, the heroic fpirit, and 
the wild enterprife of knighthood, fuggefted, doubtlefs, the idea 
of them. The advantages they were to. give to the holy fee, and 
the church in general, were numerous and great. The Popes 
not only conferred remiflGon, or pardon of their fins, on all thofe 
who yielded to this madnefs j but, what was no Icfs interefting, 
they undertook the protection of their families and affairs. The 
clergy, of coufequence, drew immenfe wealth, by siQing as tu- 

Qjq tor> 
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tors and truftecs for widows, pupils, and minors. The troop* 
defigned for thefe pious projedis, could be employed by the 
church to protect and enlarge its temporalities; and, under the 
pretence of recovering the holy fepulchre, prodigious fums were 
to be extracted from women, the devout, the inficm, and the 
dying. 

From the holy wars it followed, that new fraternities of knight- 
hood were invented. Hence the knights of the holy fepulchre, 
the hofpitallers, templars^ and an infinite number of religious or- 
ders who fhed blood, and detbrmed fociety, for the glory of God. 
Many of thefe acquired great riches, and all of them increafed 
the influence of the church. 



Some writers have fancied, but very abfurdiy, that the croifes 
gave rife to chivalry. Without chivalry the croifes could \iOt 
have been carried into execution. The Popes and the clergy 
would in vain have preached, that they were the road to falva- 
tion and the gates to heaven. 

From the cultivated flate of manners in the eaft, fome im- 
provement was imported into Europe by the crufaders. But the 
crufades deferve not to be confidered as the firft, or indeed as a 
very powerful caufe of refinement in Europe ; though it is to 
be allowed, that they encouraged a refpe£t for order, and ideas 
of regular government ; and that they made additions to the 

fcience 
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fclence of heraldry and the fa(hion8 of liveries^ and heightened 
the fplendour of equipage and drefe. 

When the medal, however, is reverfed, there appear many and 
great difadvantages. They drained the kingdoms of Europe of 
their inhabitants ; they took away their riches, and thereby dif- 
couraged trade and the arts ; they removed kings and nobles be- 
yond the Teas, and introduced into dates difquiets and diforder; 
they added to the power of the Roman fee, by affording favour- 
able opportunities for the operation of its policy, and for efta- 
blilhingthe right of the Popes to into'fere in the temporal affairs 
of nations ; and, in fine, they promoted every pious imperti- 
nence, and advanced the mod abje£t fuperftition« 

It is alfo worthy of remark, that fome writers, who have no 
tin£ture of philofophy, have treated chivalry and the holy wars 
as primary and dillindive caufes of the refinement of the Euro- 
pean ftates; yet the latter, teing rea!ly the confequences of the 
former, their influence ought to have been afcribed to them. 

The fame want of penetration is perceivable in thofe, who, 
while they urge as a primary fource of improvement, the revival 
of literature, hold out, diftindively, as another caufe of it, the 
civil code, or the laws of the Romans, They might, with equal 
propriety, record as particular and diftindive fources of refine- 
ment, the writings of Cicero, of Livy, or of Tacitus. 

Qj[ 2 During 
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During the prevalence of chivalry, it is likewife to be obfer- 
ved, that the ardour of redreiling wrongs feized many knights 
fo powerfully, that, attended by efquires, they wandered about 
in fearch of objeds whofe misfortunes and mifery required their 
affidance and fuccour. And, as ladies engaged more particularly 
their attention, the reliefof unfortunate damfels was the atchieve^ 
ment they moft courted. This was the rife of knights-errant, 
whofe adventures produced romance. Thefe were originally 
told as they happened. But the loVe of the marvellous came to 
interfere ; fancy was indulged in her wildeft exaggerations, and 
poetry gave her charms to the moft monftrous fi^ons, and to 

fcenes the moft unnatural and gigantic4 

(23) ^ Supplicem aut debilem vel arma abjici^ntem hoft^m oc- 
^ cidere, etiam hodie apud Gothos fempiterno opprobrio dignum 
^ computatur.' Jo. Magnus^ Hijl. Suec. lib. 4. 

In the battle of PoiGiers, fought by the heroic Edward Prince 
of Wales, the King of France was made prifoner ; and the be- 
haviour to the captive monarch illuftrates, more than any parti- 
culars I cin mention, the nobldnefs of the principles of chivalry. 

» 

The Earl of Warwick conduced the French king, with many de- 
monftrations of refpeft, to the Prince's tent. 

^ Here, fays a great hiftorian, ' connnences the real and thd 
^ truly admirable heroifm of Edward : For vi^ories are vulgat^ 

< things^ 
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* thingS) in comparifon of that moderation and humanity difco- 

* vered by a young prince of twenty-fevcn years of age, not yet 

* cooled from the fury of battle, and elated by as extraordinary 
^ and as unexpedied fuccefs, as had ever crowned the arms of 

* any general. He came forth to meet the captive king with 

* all the figns of regard and fympathy ; adminiftered comfort to 
^ him amidft his misfortunes ; paid him the tribute of praife due 

* to his valour ; and afcribed his own vidory merely to the blind 
*^chance of war, or to a fupcrior providence, which controuls all 

* the efforts of human force and prudence. The behaviour of 
^ John fhewed him not unworthy of this courteous treatment i 
^ His prefent abje6t fortune never made him forget a moment 
^ that he was a king : More fenfible to Edward's generofity than 

* to his own calamities, he eonfeiTed, that> notwithflanding his 

* defeat and captivity, his honour was ftill unimpaired ; and 
^ that, if he yielded the viAory, it was at leaft gained by a prince 

* of fuch cotifummate valour and humanity. 

^ Edward ordered a magnificent repslft to be prepared in his 
^ tent for the prifoners, and he himfelf ferved the royal captive's 
^ table, as if he had been one of his retinue. He ftood at the 
^ King's back during the meal ; confiantly refufed to take a place 
^ at table ; and declared, that, being a fubje£t, he was too well 
^acquainted with the diftance between his own rank, and 
^ that of his royal Majefty, to aifume fuch freedom. All his 
^ father's pretenfions to the crown of France were now bu- 

• ried 
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* ried in oblivion : John, in captivity, received the honours of 
^ a king, which were refufed him when feated on the throne : 
^ His misfortunes, not his title, were refpeCled : And the French 
^ prifoners, conquered by his elevation of mind, more than by 

* their late difcomfiture, burft out into tears of joy and admira- 

* tion ; which were only checked by the refledtion, that fuch ge- 
^ nuine and unaltered heroifin in an enemy, mud certainly, in 

* the iffue, prove but the more dangerous to their native coun- 
<try/ Hume^ hifi. of En^landy vol 2. p. 214. See alfo J/b^ 
mok^ p. 673. 

Morfefe of ftory like thefe are precious, and diftinguiih thofe 
feiftorians who can render inftru£tive the details which common 
writers are only attentive to make agreeable* 

(24) The following was one of the oaths adminiftered fey 
the conftable in the <lueU ^ A. de B. ye fhall lay your hand 

* ayen on the holy gofpels, and fwere that ye (hall have no moo 

* wepnes or poynts, but tho that ben ailigned you by the con- 

* ftable and marefchall, that is to wite, gleyve, long fwerd, fliort 
^fwerd, and dagger: Nor no knyfe, fmall negrete; ne none 
* -engine, ne none othir inftrument with poynt : Nor ftone of 

* vertue, nor hearb of vertue; nor charme, nor experement, nor 

* none othir enchauntment by you, nor for you, whereby ye 
-^ truft the better to overcome C. de D. your adverfarie, that Ihall 
"• .come ayens you within thefe lifts in his defence j nor that ye 

^tnxft 
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• truft in none othir thynge propiriy, but ia God and your body, 
^ and your brave quarell ; fo God you help, and all halowes, 

• and the holy goJpells/ Dugdale^ origin, juridic. p. 82. 

(25) The folemn taking away of the fword, the cutting off 
the Ipurs, the tearing from the body the coat of arms, and the 
bruifing every piece of the knight's armour, appear to have 
been ceremonies of the degradation* Selden^ Tit. hon. part 2. cb% 
5. Sedt. 38. J/hmole^ p. 620* 

Religion came alfo to concern itfelf in a matter fo important. 
Priefts pronounced over the culprit a pfalm, containing impre- 
cations againft traitors. Water was thrown upon him to wa(h 
away the facred charader conferred by his inftallation into the 
order. And, at length he was dragged on a hurdle to the 
church, where there were faid and performed over him the 
prayers and the ceremonies which are ufed for the dead* St Pa^ 
laye^ tome i.p. 320. 
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SECTION I. 



( I ) r. ■ i H E ordinary form of homage and fealty varied in 
m. fome little particulars in different nations, and in the 
fame nations, at different times ; and fidelity, while the fief was 
precarious, could only be promifed during the connexion of the 
lord and the vafTal. The oldeil example of thefe ceremonies 
which is preferved, and perhaps the mod fimpU} is that of 

R r- Tajilott^ 
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TaJJilon Duke of Bavaria^ to King Pepin, in the year 757, It 
is thus defcribed. * Taflilo Dux Bajoariarum cum primoribus 

* gentis fuae venit, et more Francorum, in manus regis in vaffa^ 

* ticum manibus fuis femetipfum commendavit ; Jldelitatemque^ 

* tam ipfi rcgi Pipino, quam filiis ejus Carolo et Carlomanno, 

* jure jurando fupra corpus Sanfti Dionyfii promifit.' Adelmus^ 
Annal. Franc, ap. BruJjeU li'O. i. ch. i.feSi. 7. 

From the words more Francorum it is to be inferred, that thefe 
ufages were of a ftill higher antiquity ; and, indeed, there can 
be little doubt, that they prevailed from the earlieft tinles. We 
find them, accordingly, in the Anglo-Saxon period of our hi- 
ftory. Nichol. Praefat. ad LL. Anglo-Saxon, p. 6. 7. It is 
true, notwithftanding, that fome eminent authors contend, that 
they were confequences of the perpetuity of the fief. But 
the homage of Taflilon, and the Anglo-Saxon fealty, were prior 
to the general eftabliftiment of this perpetuity. And there does 
not appear any folid reafon to think, that thefe ceremonies wer« 
a refult of it. 



When the exercile of the prerogative of private war amon^ 
the nobles had fpread its diforders and calamity, it became 
common, both in France and England, to infert a refervation in 
the form of homage, which limited the fidelity of the vaflals of 
a lord or a chief, to the afts which were not derogatory to the 

faith they owed to the king. This was intended as an obftrut:- 

tion 
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tion to the prevalence of private war, and difcovcred an advance^- 
ment in the ideas of civilization and government. Saint Louis 
eftablifhed it in France; and it appears in England, in what is 
called * The Statute of Homage,' in the feventeenth year of Ed- 
ward IL By this form or ordinance, the vaflal, after exprefling 
the fidelity he is to bear to his lord for the lands he holds, is 
made to add, faving thejaith I oive unto our Lord the King. 

Out of thefe ufages, in this ftate of their reftridion, there 
grew, as fiefs died away, the ligeance, or allegiance, which every 
fubjefk, whether a proprietor of land or not, was fuppofed to owe 
to his fovereign. Thus, the oath of ligeance or fealty was 
to produce the oath of allegiance* 

(2) 1 have endeavoured to inveftigate, in another work, the 
high antiquity of the feudal incidents. Dijfert. on the Antiq. of 
the Eng. Con/litut. part 2. It is a common miftake, that the 
feudal fruits or incidents were not known in England till the 
Norman times. This opinion is to be afcribed to the want of 
curiofity in fome inquirers of great name, who have given a 
fandion to it .without deliberation j and to the narrow prejudices 
of others, who afFedt to confider the Norman invafion as the pro- 
per aera of our political conftitutioo, from the view of paying a^ 
compliment to the prerogative of our kings, by holding out 
Duke William as a conqueror, and by infulting the confequence 

R r 2 ofr 
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of the people. It is in this manner that errors have been en** 
grafted upon errors. 

The Anglo-Saxon laws, howevef, oppofe the conceit of the 
late rife of the feudal incidents, with a force that is not to be 
reHfted. They make an actual and exprefs mention of them^ 
And, for formal illuftrations of the feudal incidents in the An->- 
glo-Saxon times, the reader may confult. The cafe of tenures 
upon the commijfion of defeiiive titles^ argued by the judges of Ire^ 
land^ Mr Selden^ in many parts of his works ^ and Mr Whitaker^ 
in his hi/lory of Manchejler. 



One of Canute's laws I cinnot forbear to mention, becaufe it 
illuftrates very ftrongly, in this age, the exiftence of tenures. It 
ordains that a vaiTal who deferts, in an expedition againft an e- 
nemy, (hall forfeit his land to his lord ; and that, if he ihould 
fall in battle, his heriot Ihall be remitted, and his land go to 
his heirs. JLL. Canut. c. 75. This defertion was, in all feu- 
dal countries, one of the caufes of the efcheat or forfeiture of 
the fief. Spelm^ Glojf. njoc. Felonia. We thus learn, that, in the 
age of Canute, there prevailed the feudal incidents of efcheat and 
heriot, and that lands were not only granted in tenure, but 
might go to heirs ; a circumftance which may lead us to conceive, 
that advances were then made towards the eftablifhment of the 
perpetuity of the fief. This important law is mifinterpreted by 
Wilkins, and, probably, with defign. The learned reader wili 

not 
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not require to be informed, that his verfion of the Anglo-Saxon 
laws is often defedive and unfaithful* 



What is worthy of notice, while many writers of England look 
to Normandy and Duke William for the introdudion of the 
feudal law, and its incidents, into their nation, an author of 
France, William Roville of Alenzon, in his preface to the grand 
Couftumier of Normandy, contends. That they were firft brought 
into that duchy from England by Edward the Confeffon 

The fa£t is, thlt thefe fruits and this taw extended themfelves 
over Europe, from no principle of adoption, but from the pecu- 
liarity of manners and fituatidn of the barbaric nations who 
made conqucfts. There is no pofition in hiftory which is clear- 
ler than this. And Du Cange, in particular, when we confider 
the amazing extent of his information, is very much to blame, 
while he fondly holds out the tenet, that the ufages and in- 
ftitutions of the European ftates proceeded chiefly from the man^ 
ners and cuftoms of France. 

(3) Even in the days of Brafton, after the feudal aflbciation had 
received its mbft ftaggcring blows, the dodrines of the recipro- 
cal duties of the lord and the vaflal, and their perpetual league, 
are laid down in ftrong language. 

« Nihil 



3i8 



A' VIEW OF SOCIETY 



* Nihil facere poteft tenens propter obligationcm homagiit 

* quod vertatur domino ad exhaeredationem vel aliam atrocem 

* injuriam ; nee dominus tenenti, e converfo. Quod fi fecerint^ 

* diflblvitur et extinguitur homagium omnino, et homagii connec- 

* tio et obligatio, et erit inde juftum judicium cum venerit con- 

* tra homagium et fidelitatis facramentum, quod in eo in quo de« 
^ linquunt puniantur, fc. in perfona domini, quod amittat domi^ 

* nium, et in perfona tenentis, quod amittat tenementum.' De. 
leg. et Confuctud. Angl. />. 8 1 . - 

(4) The ftate, I know, of the people of old, as defcribed by 
Dr Brady, and Mr Hume, by Dr Robertfon, and a multitude of 
other authors, was uniformly moft abjed; and yet the power of 
the nobles is reprefented as raoft exorbitant. They dwell on 
what they term the ariftocratical genius of the times, and feem 
to take a pleafure in painting the abjednefs of the people. 



It is remarkable, that thefe notions are contradidory and in-* 
confident. The nobles had immence influence ; but, in what 
did this influence confift ? Was it not in the numbers and the at- 
tachment of their vaflals ? Thefe were their power ; and, did 
they opprefs them ? The reverfe is the truth. They treated thenv 
with the utmoft. lenity, and it was their intereft to do fo. The 
cordiality, accordingly, of the nobles and the vafTalsj was maintain^ 
cd during a long trad of time, of which the hiflory has been re- 
peatedly written, without the neceflfary attention to its nature 

and 
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and fpirit. The decay, indeed, of this cordiality, was to create 
confufions and oppreffion; and, what confirms my remark, it 
was in this fituation, that the power of the nobles was to be 
humbled. 



The error I mention was firft thrown out by k writer of abi- 
lity, becaufe it fuited the theory he inculcates. It was adopted, 
for the fame reafon, by a writer of ftill greater talents ; and nor- 
thing more is neceffary to give currency to an abfurdity. For, 
the authors who do not think for themfelves, but who gain a 
faihionable and temporary reputation, by giving drefs and trap*- 
pings to other menS notions, will repeat it till it is believfed. 

( j;) Mr Hume has the following very fingukr paflage. * Ndne 

* of the feudal governments in Europe had fuch inftilutions as 

* the county ^courts^ which the gfeat authority of the conquerof 

* ftill retained from the Sixon cuftoms. All the freeholders of 

* the county^ even the greateft barons, were obliged to attend the 

* fheriflFs in thefe courts, and to affift him in the admiiiiftratioh 

* of jufticci' Append. I v. 

In every feudal kingdom, liotwithftanding this ftrong affir- 
mation, the comes was known, and the comitatus. The comita^ 
iusy or county, was the territory or eftate of the comes ; and the 
tourt he heldj and in which he prefid6d, was the courify-'courti 

to 
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to which the freeholders and feudators were called^ and aded as 
aflefTors or judges. Du Cange^ and Spelman^ vac. Qmites. 

There might, indeed, be a comes who enjoyed not the pro- 
perty of the county, but only a part of it ; and, in this cafe, he 
was conftituted to exercife jurifdidion in it. The fherifF origi- 
nally was a very fubordinate officer. He was fometimes no more 
than the depute of the comes. Hence vicecomes was the term 
by which he was known. Sometimes he was only vefted' with 
the care of the king's interefl: in particular counties. And, in 
reality, he began only to figure when the jurifdidton of the no« 
bles, in the decline of fiefs, had died away to a (hadow. 

It is faid by Mr Hume, That the great authority of the con- 
queror retained the county-courts from the Saxon cuftoms. He 
thus infers, that thefe courts were favourable to the royal autho« 
rity. The fa£t, however, is exadly the - reverfe. The greater 
jurifdidion there is in the nobles and the people, the more li-- 
mited is the prerogative of princes. The county-courts were 
eminent and formidable fupports of the liberty of the fubje£t. 
And, inflead of giving them encouragement, it was the interefl: 
of the conqueror to employ his great authority in their fuppref- 
fion. 



Mr Hume adds, in the fpirit of a writer who had made a dif- 
covery, * Perhaps this infUtution of county-courts in England^ 

*■ has 
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^ has had greater eflfed on the goverament, than has yet been di- 
^ ftin£tly pointed out by hiftorianS} or traced by antiquaries/ 
Ibid. 

I have remarked ihefe and other weak places in the works of 
this illuftrious man, that I might (how the danger of implicit 
confidence even in the greateft names. The undue weight of 
what are called great authorities^ gives a ftab to the fpirit of in* 
quiry in all fclences^ 

(6) The diftinguiChing freedom of the Germanic tribes was 
carried with them into their conquefts. Tacitus {aid of them, 
while they were in their woods, * De minoribus rebus principes 

* confultant, de majoribus omnes^^ De Mor. Germ. c.ii. This 
peculiarity of government, and this importance of the people, 
appear not only in the hiftory of thefe nations, but in their 
laws. The prologue to the laws of the Franks has thefe words. 

* Hoc decretum eft apud regem, et principes ejus, et apud cunc- 
•tum populum Chriftianum, qui infra regnum Merwungorum 

* confiftunt.* Lindenbr. p. 399. The lex Alamannorum begins 
thus. * Incipit lex Alamannorum, quae temporibus Chlotarii re- 

* gis una cum principibus fuis, id funt, xxxiii. epifcopis, et 
^ xxxiiii. ducibus, et Ixxii. comitibus, vel cetero populo condituta 

* eft.' Lindenbr. p. 363. In the fame fenfe, we read of the m- 
finita multitudo fdelium who appeared in the Anglo-Saxon par- 
liaments. SpelmaiCs councils. Originally, as in Germany, in 

S f all 
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all the European ftates, every perfon who wore a fword had a 
title to go to the national affembly. The fovereign could eua(3: 
no new laws, and could repeal no old ones, without the confent 
of the people. 

But, in antient Germany, a reprefentation of the people was 
even pra£tifed on particular occafions ; and we are told by To* 
citust that, when Civilis declared war againft the Romans, ^ con- 
* vocavit primores gentis, et prompttjftmos 'uulgi? Tacit. Hijl. lib. 
4^ See farther A Dijfertation concerning the Antiquity of the 
Englijh Conftitution^ part 5. After the eredion of the Euro- 
pean ftates, the inconveniencies arifing from great multitudes 
of armed men in councils of bufinefs, difcovered fully the advaiv- 
tages of reprefentation. And deputies made their appearance in 
thefe to confult and defend the privileges and rights of the peo- 
ple. The exadl aera of this eftabliihment is not known in any 
country of Europe. Its antiquity, however, is beyond all doubt. 
And the commons made a figure in the afTemblies of France, 
termed, les champs de mars, et les champs de mai, in the cortes 
of Spain, and in the wittenagemota of England.. 

It is probable, that in France, the people were reprefented before 
the age of Charlemagne. That they were important in the reign 
of this politic and powerful prince, there are proofs, pofitive and 
certain. The inftrudive work of Archbifhop Hincmar, de ordine 
Palatii, places this matter in a ftrong light j and Abbe Mably, 

who 
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who copies and comments upon it, acknowledges the fupreme 
power of the aflemblies of thofe days, feleds examples of it, and 
of the interference and confideration of the people. In fa£t, no- 
thing of any moment or value, in peace or in war, or in any fub- 
jcGt whatever, could be done without their approbation. * Lex 
^ ctmfenfu papuH fit, et conftitutione regis.* Capit. Kar. Calv. an. 
864. ap. Baluz. torn. 2. p. 1 77. This conclufion is fupported by 
exprefs, numerous, and concurring teftimonies of antient laws, 
hiftories, and ordinances. See Hotoman^ Franco-Gallia^ ch. 1 o. 
11. Mably {)bferuat.fur PHift, de France^ lib. 2. ch. 2. Rymer 
on the antiquity of parliaments^ &c. *. Thefe aflemblies were 
very diflFerent from the Etats Generaux of after times, when the 

rights of the people were infulted, and the legiflati ve power came 

* ■ 

to refide in the fovereign. Yet, it is not uncommon to confound 
them ; and, on the foundation of this error, improper coQclufions 
have been inferred againft the commons of England. 

At what period the deputies of the people appeared in the 

S f 2 cortes 

• Mr Hume, notwithftandlttg a variety of authorities which oppofe his af- 
fcrtions, could exprefs himfelf to the following purpofe. * The great fimilarity 
« among all the feudal governments of Europe, is well known to every man 
« that has any acquaintance with antient hiftory ; and the antiquarians of all 
« foreign countries, where the queftion was never embarraffed by party difc 
* putes, have allowed, that the commons were very late in being admitted to a 
« fliarc in the legiflative power.' Jfpend. 11. 
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cortes of Spain, is uncertain. But the liberty of the Wifigoths, 
who founded that kingdom, was ferocious ; their love of inde^ 

pendence was foftered by the ills of the Moorifti donnination ; 
and their fovereigns, during a long trafk of time, were kept in a 
furprifing degree of fubjedion. Like all the other barbaric 
tribes who made eftablifhments, the individuals among the 
Goths who wore fwords, afTembled originally in the councils of 
the nation ; and when the difadvantages of crowded and tumul* 
tuous aflemblies were uniformly felt, it is natural to conclude^ 
that the deputies of the people were called to reprefent them. 

< 
From defign, however, in the Spanilh government, from the 
ravages of the Moors, or from the wafte and havock of time^ 
no direct proofs of this reprefentation, it is faid, are to be found 
of an earlier date than the year 1133. Of the appearance of 
the deputies of the people, at this time, the evidence is produced 
by Dr Geddes\ and this writer has alfo publiflied the writs of 
fummons, which, in the year 1390, required the city of 
Abula to fend its reprefentalives to the parliament of Spain. 
Mifcellaneaus Tra^s^ vol. i . There is likewife evidence of a 
Spanifh parliament in the year 1 179, in which the deputies of 
the people were affembled ; and of another in the 121 o, in which 
ihry affi.ied as a branch of the legiflature. Gen. Hiji. Spayn. 
ap. WbiUlock^^ Notes upon the Kin^^s Writy voL 2. />. 65. 



While 



IN EUROPE. 325^ 

While liberty and the deputies of the people made a figure, 
and while the prerogative of the fovereiga was reftrained and 

direded by national councils and aflemblies in the other coun« 

hi 

tries of Europe, it feems the height of wildnefs to conclude, as 
many have done, that, in England, the inhabitants were in a 
ftate of ilavery, and that the mandate of the Prince was the 
law. His condition, fo far from being defpotic, was every 
moment expofed to danger and infult. He might be depofed 
for a flight offence. He was ele£ted to his office. And, his 
coronation-oath exprefied his fubjedlion to the community, and 
bound him to protedl the rights of his fubje£ts. 

The Anglo-Saxon laws are proofs^ that, inftead of governing 
by his will or caprice, he was under the controul of a. national 
aflembly. la the preambles to them, we find, that the ivites or 
Japientes were a conftituent branch of the government. The ex- 
predion feniores fapienies populi mei, is a part of the prologue 
to the ordinations of King Ina, an. 712. And ihek /apientes 
populij OT deputies of the people, appear in the laws of other 
princes of the Anglo-Saxons. LL. Anglo-Saxon, ap. Wilkins.. 

It is very remarkable, that the term /apientes^ as may be feen 
in Du Cange, in his explanation of it, exprefled, in Italy, in 
antient times, thofe who governed the affairs of cities and 
communities. . When men, therefore, of this fort are uniformly 
meniioned as a part of the Anglo-Saxon wittcnagemots, it is 

impoITible,* 
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impoflible, but to prejudice, not to fee, that they muft have aded 
as the reprefentattves of the people, and muft have procured this 
diftin£tion from the opinion entertained of their wifdom or ex* 
perience. 

By a curious teftimony, it is even obvious, that the word 
fapientes muft have meant the commons. In the fupplication 
del county de Devonjhire^ to Edward III. there are thefe ex- 
preffions, * que luy pleafe par Pavys des prelats, countees, ba- 

• rons» et auters fages in ceft prefent parliament ordeiner,' &c. 
This fupplication is printed in the 4. Inft. p. 232. In the reign 
of the third Edward, from the auters /ages expreffing the com- 
mons, it may furely be decifively inferred, xh2X fapientes had the 
fame meaning in older times. 

In fa£t, the expreffions which denote the Anglo-Saxon af- 
femblics, allude to their nationality. • Commune concilium, 

• conventus omnium, concilium cleri et populi, omnium prin- 

• cipum et omnium fapientum conventus,' &c. are appellations 
which mark forcibly the interference and afliftance of the com-' 



mons*. 



In 



♦ Mr Hume has obfcrved, indeed, that • None of the expreffions of the antient 

* hiftoriuns, though fcvcral hundred paflages might be produced, can, ivitbout the 

* utmojl violence^ be tortured to a meaning which will admit the Cotmwns to be con* 
< Aitucnt members of the great council.' Append, xi. It is painful to remark a 
want of candour fo glaring in fo great a man. 
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la the annals of Winchelcomb9 an. 8i i. there is to be feen 
the term procuratorcs^ as expreffive of a branch of the wittena- 
gemot. It alfo occurs in a charter of King Athelftane. And^ 
that the perfons denoted by it were the deputies of the peoplet 

feems psifl all doubt, when it ie recoUeAed, that, in the Spanifh 
writers, this order of men is expreflfed by procuradores de las- 
cividades y villas. Nay, in Polydore Virgil, we meet the ex« 
preffion procuratores civium populiquc. p. 478. ap. Whiulochy 
vol. 1, p. 378. 

To thefe notices I might add a multitude of authorities, re* 
fpedable and pofuive. But I mean not now to enter fully into 
the diipute concerning the importance of the people. To give 
completenefs to the fpirit of my prefent volume, it is fufficient 
for me to aflfert the antiquity of the commons, in oppofition to 

an opinion of their late rife, which a modern hiftorian, of great 
reputation, has inculcated, with that hardinefs which he difplays 
m all his writings, but with little of that power of thought and 
of reafoning. which does honour to. his philofophical works. 

Mr Hume, ftruck with the talents of Dr Brady, deceived by 
his ability, difpofed to pay adulation to government, or willing 
to profit by a fyftem, formed with art, and ready for adoption, 
has executed his hiftory upon the tenets of this writer. Yet, of 
Dr Brady it ought to be remembered, that he was the flavc of a 
fa&ion, and that he meanly proitituted an excellent under (lan^ 

ding,i 
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ding, and admirable cjuicknefs, to vindicate tyranny, and to de- 
ftroy the rights of his nation. With no lift pertinacity, but 
with an air of greater candour, and with the marks of a more 
liberal mind, Mr Hume has employed himfelf to the fame pur*- 
pofes ; and his hiftory, from its beginning to its conclufiOn, is 
chiefly to be regarded as a plaufible defence of prerogative. As 
an elegant and a fpirited compofition, it merits every comment 
dation. But no friend to humanity, and to the freedom of this 
kingdom, will confider his conftitutional inquiries, with their ef- 
fe£k on his narrative, and compare them with the antient and 
venerable monuments of our ftory, without feeling a lively fur- 
prife, and a patriot indignation. 

(7) The general dodrines concerning wardihips may be feen 
in Craigy hb. 2. Du Cange^ njoc. Cuftofy Warda. La C^utume 
reformee de Normandit^ par Bc^nagCy Art. des Gardes. 

In that inftrudlive colledion of records, The hiftory and an^ 
tiquities of the exchequer of the Kings of England^ by Mr Madox^ 
there are the following examples of the fale of wardfhips by 
the crown, in the times which paffed from Duke William to 
King John. 

Godfrey de Cramavill gave xxv 1. x s. for the cuftody of the 
land of Aketon, which was Ralf de HeldebouilPs, and of Ralf *8 
heir during his nonage. Hugh de tlammavill profered x 1. 

for 
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for the cuftodf of his fifter, with her land. Ralf de Gernemue 
gave a fine of Ix marks, that he might have the cuftody and do- 
nation of Philipp de Niwebote's daughter, with her inheritance. 
Earl David gave cc marks to have the cuftody of Stephen de 
Cameis, with his whole land, till his fiill age ; faving to the 
King the fervice of the faid land ; and Earl David was to make 
no defiruiiwi apou it. And Philip Fitz-Robert gave cc 1. and 
c bacons and c cheefes for the wardfhip of the land and heir of 
Ivo de Munby, till the heir came to be of full age. Vol. i. p. 
323. 324. 

In remarking th'efe fales, the value of money in its variations, 
is to be attended to. From Mr Madox^ it appears, that, • in 

* the reign of Henry III. Simon de Montfort gave ten thoufand 

* marks to have the cuflody of the lands and heir of Gilbert de 
^ UnfranvtUe, until the heir's full age, with the heir's marriage, 

* and with advoufons of churches, knight^fees, and other 
^ pertinencies and efcheats ;' and my Lord LyttUton has calcu-*^ 
lated the amount of this payment, according to the prefent va- 
hie of money. * Ten thoufand marks,' he obfervcs, • containing 

* then as much (ilver in weight as twenty thoufand pounds now ; 

* and the value of filver in thofe days, being unqueftionaljly 

* more than five times the prefent value, this fum was equiva- 
^ lent to a payment of above a hundred thoufand pounds made 

* to the exchequer at this time.' Hi/l. of Henry II, voL 2. p. 
297. MadoXf voL'i.p. 326. 

T t (8) Of 
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(8) Of reliefs in England, it is fufficient to give the follow- 
ing examples, as they will fully illuftrate the oppreffions which 
muft have refulted from the exadion of this feudal incident. 



In the 5th year of King Stephen, Walter Hait gave v mark^ 
of filver for relief of his father's land. Alice, wife of Roger Bigot^ 
gave c and fourfcore and xviii 1. for her father's land or ma- 
nour of Belvoir. Humfrey de Bohun paid xxii 1. and x s for re- 
lief of his father's land. Waleran Fitz William anfwered 
xxxiii 1. vi s. and viii d. for reliefiof his land. In the reign of 
King Henry II. William Fitz William paid xxv marks for relief 
of his land; Theobald de Valeines xxx 1. for relief of fix 
knight-fees j and Robert de Dudaville x ;marks for relief. In 
the reign of K. Richard I. Robert de Odavill's fon paid G marks 
for acceptance of his homage, and for relief and feifin of his 
land ; Walter de Niewenton paid xxviii s. and iiii d. for feifin of 
the fourth part of a knight's-fee, which was taken into the King's 
hands for default of paying relief. William de Novo Merca- 
to gave G marks, that the King ivould receive his reqfonahle re^ 
liefy to wit, c 1. In the reign of K. John, John de Venecia 
gave CCQ marks for feifin and relief, and did homage to the 
King, and was to make the King an acceptable prejent every 
year. Geoffrey Wake gave cg marks for his relief. MadoXf 
Hijl. oj the excheq. vol. i. p. 316. 317. 



The 
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The minute ftcps in the hiftory of reliefs, and of the other 
feudal perquifites, are no part of this work. The reader who 
would inveftigate English reliefs dill farther, may confult LL. 

m 

Guliel. LL. Hen. L Chart. Johan. ^c. and, tor their ftate in fo- 
reign countries, he may confider what is faid in Brujfely ufage- 
general desfejs^ liv. 2. AJftffes de Jerufakm^ and the Glojfaries. 

(9) Littleton on tenures, fed. 107. Du Cange, Difparagare. 
La Coutume reformee de Normandie. 

(10) Celeftia, wife of Richard fon of Golbern, gave xl s. that 
(he might have her children in wardftiip with their land, and 
that Jhe might not be married^ excjspt to her own good^liking. 
William Bifhop of Ely gave ccxx marks, that he might have 
the cuftody of Stephen de Beauchamp, and might marry him to 
nvhom he pUafed. William de St Marie-church gave d marks, 
to have the wardfliip of Robert, fon of Robert Fitzharding, with 
his whole inheritance, with the knight's-fees, donations of 
churches, and marriages of women thereto belonging ; and that he 
might marry him to one of his [William's] kinfwomen ; pro- 
vided, that Robert's land ftiould revert to him, when he came to 
full age. Bartholomew de Muleton gave c marks, to have the 
cuftody of the land and heir of Lambert de Ybetoft, and that 
he might marry Lambert^ s wife to whom he pleafed^ but without 
difparagement. Geoffrey Crofs gave xl marks, for the ward- 
(hip of the lands and heirs of Sampjon De Mules^ who held rf 

T t 2 the 
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the King in capite^ by ferjeanty, with the marriage of the heirs. 
John Earl of Lincoln) conflable of Chefter, fined mmm marks, 
to have the marriage of Richard de Qare, for the behoof of 
Maud, elded daughter to the faid Earl. Gilbert de Maifoil gave 
X marks of filver^ that the King would give him leave to take a 
wife. Lucia, Countefs of Chefter, gave d marks of (ilver^ thst 
ihe might not be married within five years. Ceciliei wife of 
Hugh Pevere, gave xii L x s. that ihe might marry to whom 
ihe pleafed. Ralf Fitz William gave c marks fine, that he might 
marry Margery, late wife of Nicholas 0)rbet, who held of the 
King in chief, and that Margery might be married to him. And 
Alice Bertram gave xx marks, that ihe might not be compelled 
to marry. Madox^ hifi. oj the Exchequer^ vol. i.p. 322 — 326^ 
463—466. 

Thefe valuable notices are from records in the reigns of Heo^ 
ry IL Rich. I. King John, Henry IIL and Edward L 

(11) Henry IL levied an aid of one mark per fee^ for the map^ 
riage pi his daughter Maud to the Duke of Saxony. Of this 
aid, the proportion of the Earl of Chre for his own knight-fees, 
and for thofe of his lady the Countefs, of the old feofment, was 
* fourfcore and fourteen pounds and odd ;* and for his fees of 
the new feofn.cnt, it was ciii 8. iiii d. The feofments which 
had been nvsAt either to barons or knights, before the death of 
licnrj 1. were called vetus feffamentum. Fees of the new feof. 

ment 
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ment were from the acceflion of Henry II. This appears from* 
the Black Book of the Exchequer* 

Henry III. had an aid of xl s. of every knight's fee to make 
his eldeftfon a knight. When King Richard was taken and im- 
prifoned on his return from the holy wars, an aid was given for 
the ranfome of his perfon. The barons and knights paid at the 
rate of xx. s per fee. Madoxy hi/L rf the Excheq. vol. i« p. 572*' 
S90. 596* 

In all cafes of aitis, the inferior Vaflals might be caHed to a& 
fift the crown vaffals. They were even to contribute to extin- 
guifh their debts. 

I 

(12) Du CaDge> voc. Auxilium. Bruflel, Ufage-general des 
Fiefs en France. Couft. Norman. Madox, hift. of the Excheq. 
vol. f. p. 614 — 6r8* 

(13) Spelman, voc. Felonia. Lib. Feud^ Etabliflemens deS. 
Loai8» liv. i. Craig, Jus l^eudale, lib. 3, 
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j(i) YT is to be conceived} that» originally, little ceremony 
was employed in the duel. Book I. Chap. 2. Seii. 4. and 
the Notes. But, as ranks and manners improved, a thoufand 
peculiarities were to be invented and obferved* This inftitution, 
accordingly, is one of the moll intricate in modern jurifprudence. 
It would be improper to attempt to exhauft, in a note, a topic 
which would require a large volume. It is only my province to 
put together iome remarks. 

I begin with a diftindion which has efcaped many inquirers, 
who have thence wandered in contradidion and obfcurity. The 
duel was, in one view, a precaution of civil polity ; in another, an 
inllitution of honour. Thefe diftindlive characters it bore in its 
origin. Book I. Chap. 2. Se£i. 4. And, in thefe diflFerent refpedis, 
it was governed by different forms. The common law, and the 
Of dinaiy judges, direded it in the one condition; the court of 
chivaby^, or the conftitutions which gave a foundation to this 
court, governed it in the other. In reading what many authors 
have amaffed on the duel, it is difficult to know what refers to 

teh 
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the former ftate of the matter, and what to the latter. They 
either knew not the diftindlion, or poflefled an imperfe<9: notion 
of It. Even in the refearches of Montefqiiieu, concerning the 
judicial combat, there is thence, perhaps, a faintnefs and em- 
barraffmeot ; and, in the obfervations of Dr Robertfon, on the 
fame fubje£t, the confufion is evident and palpable. See Note 
22. to Charles V. 



It has been affirmed, indeed, that the court of chivalry was 
not known till the eleventh century, or till a period ftill later. 
And, it is probable, that this court, in all its formalities, and in 
its condition of greateft fplendour, exifted not in an early age. 
But there is evidence^ that its duties were exercifed in very an- 
tient rimes. And, from an examination of the oldeft laws of 
the barbarians, it is to be inferred, that the bufinefs of it, except 
perhaps in a few inftances, was not determined by the common' 
judges. We know, at leaftj with certainty, that, in England, in 
the Saxon aera, before a regular court of chivalry was eftabliflied, 
points of honour and of war were under the direction of the 
heretochsj while the duel, as«a civil rule, was at the diredion of 
the common judges;, and that, in the Norman age, when the 
court of chivalry was formally in exiftence, with cxtenfive powers, 
the confiab/e and the marjhal had luccecded to the jurildidion of 
the heretochs. Spebnarii Ghjf. p. 400. Sir Edward Coke on 
the court of chmalrx* 



The 
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The determinatioiv of a doubt, for which no compleat evi- 
dence could be produced^ was the end of the duel as a civil pre^ 
caution. The decifion of points of honour, and difputes of arms, 
or the fatisfadion of a proud and a wounded fpirit, was the end 
of the duel, as an inftitution of chivalry. While the common 
judges of the land managed the duel in the former infiance, as 
an obje<3; of common law ; it was governed in the latter by the 
judges in the court of chivalry, that is, by the conftable and the 
marfhal ; and the forms of procedure in thefe cafes were eflen- 
tially different. 

Of the court of chivalry, the jurifdidion regarded matters of 
war, precedency, and armorial diftinSions, as well as points of 
honour ; and treafons, and deeds of arms committed without the 
realm, were objeds of its cognizance. In a word, where the 
common law was defedive, the powers of the conftable and the 
marlhal were competent. 4. Inftitut. c. 17. 

/ 
Yet, from thefe officers, there lay an appeal to the fovereignt 

as the head of arms, and he might ftop^ by his power, their 
proceedings. It is thence that we find the Kings of England 
fuperfeding combats of chivalry. It was as the head of the civil 
ftate that they could fuperfed^ th€ combats of right, or at com- 
mon law. Inftances of their jurildiftion, in both cafes, are not 
unufual. An exertion of it, in the duel of chivalry, took place 
in the intended combat between the Lord Rea and Mr Ramfay. 

The 



IN Europe: 357 

The Lord Rae, a Scots baron, impeached Ramfay and Meldrutn 
for moving him beyond the feas, to join in the treafons of the 
Marquis of Hamihon. Ramfay denied the faO:, and offered to 
clear himfelf by combat. A court of chivalry was conftituted, bjr 
commiflion under the great feal ; and the parties were on the 
point of engaging, when Charles I. interpofmg to prevent the 
duel, fent them prifoners to the Tower. Kenneth complete h'ljlo^ 
ry of England^ . 'uoL 3. />,64. An interpofition in the duel at 
cpmmon law, was exercifed in an intended combat in a writ of 
right between the champions of Simon Low and Jo. Kine, pe- ' 
titioners, and of Thomas Paramore, defendant. The battle was 
difcharged by Queen Elizabeth. Spelm. GloJJ. p. 103, 

Ih the duel by chivalry, champions were not ufual j becaufe ^ 
queftions of honour required the engagement of the parties. In ' 
the duels of right, the parties might have champions, becaufe 
the trial was merely an appeal to the Divinity, who was to de- 
cide the truth by ailiiting, miraculoufly, the caufe of the inno« 
cent perfon ; and this affiftance might be manifefted either to ' 
himfelt or to his reprefentative. The faftiion, however, of mar- 
tial times, was an inducement to the parties themfelvcs to en- 
gage : And, in general, champions were only proper for the* 
old and infirm, for priefts, minors, ami women. Du CangCi : 
voce Campiones.^ 

Uu^ Antientlf,"' 
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Antiehtl^) in the dnel of right) there wa8 a difcretionarj 
power in the judges to determine ta what cafes it was necei&ry ; 
and this was a proper reilraiat on the violence with which the duel 
was courted, in preference to other modes of trial. Brujfei^ ^fag^ 
general dis Fiefs^ liv. 3* ch. 13, Exprefs laws were even made 
to defcribe the occalions in whicb alone it was to be expedient. 
There is, on this h<ad« the following regulation of Henry L 
^ Noil fiat bellfom fine capitali, ad minus x fol. nifi de farto vet 
^ hujufmodi nequitia compeUatio fit» vd de pace regis infrada* 

* vel in illts ia quibus eft capitate OMCtio, vek di&mationis;' ZjL 
Hen* L r. 59* 

In the reign of Henry II. it was the pradice to permit the de- 

fendanc to take hts choice between the a&fe or jury and the duel. 

* Habebit eledionem)' fays Brailm^ ^ utrum ie ponere veUt fu^r 
^ patrpam^ utrutt culp. fit de crimine et impofito^ vel aqq : Vet 
^ defendendi fe per corpus Jimm.^ Li&» 3. a. i8. This macks tl»e 
decline of the dud, and accordiaglyt it gradiaally gave wary to 
the jury. To this al«erfiative of betog tried by one's coufitry^ 
which exprefies the form of the '}wjp or by the duel* which 
exprefles the appeal to the Divinity^ there h yet an alUafion ia 

the queftion propofed to a culprit, and in his anfwer. Culpriu 
Hxrw "wiJt thou be tried ? His reply is. By God and mj country^ 
There is here a rule of law which has furvived its caafe or ae- 
ccflity. The alternative is fuggefted in the queftion, when no 
alternative exifts. And the anfwer includes both trials, when 

one 
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ooe only i« in pradice. AbTorditie* of thU kind, for they fure- 
ly dcfcrre this nane, muft be frequent in the progreffion of ju- 
rifpradcnce in ail nations. 

The duel of chivalry loft its legality with the fall of the court 
of chivalry* it left behind k, however^ the modern challenge or 
dudf which it is diihonourabie to refufe, and illegal to accept. 
The jnryf which iwallowed up the duel at common law^ could 
here afford no remedy. 

A punier, though a more tifeful rdic of the honourable court 
€t dirvalryi which was onoe fo high in repute, that it was in 
^nger of iocroacftitng on the jurifdi^ion of other courts, is yet 
&fftiltar in the heralds who mtoage armories, defcentSi and fu^ 
flcralSf and who record admiffions to the peerage. 

The decay of the manners of chivalry, was the diftant caufe 
of the fan of this court ; and its immediate one was, perhaps, the 
jeaiouiy of the great powers of its judges. 1 here has been no 
regular high conftable of England fmce the 1 3th year of Hen- 
ry Vlll. And the marefchal dwindled down into a perfonal di^- 
ftindion, or name of dignity.. 



France^ points of honour were originally under the cog- 
nizance of the maire of the palace; and this ofiicer, who was to- 
acquire the greateft powers, appeared in times of a rea)ote anti- 
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-quity. Du Cange^ voc. Major Domus. After the age of Hugh 
Capet, this dignity was rupprefled ; and out of its ruins four 
courts arofe. One of thefe was the court of chivalry, or the of- 
fices of the high conftable and marfhal. The other courts were 
thofe of the high chancellor, the high treafurer, and the great 
matter of France, or the judge of the King's houfhold. For, in 
the aera of his grandeur, the maire of the palace had engrofled 
to his jurifdidion whatever related to arms, juftice, and finance. 

(2) It has been contended, that a knight's fee confided regularly 
of a certain number of acres* Spelman^ voc. Feodum. Camden^ 
Introd. to the Britann. p. 246. But the value of acres muft have 
varied according to their fertility and fituation ; and it feems the 
more probable notion, that a proportion of land, of a determined 
value, no matter for the quantity of the acres, was what ia ge- 
neral conftituted a knight's fee. The confideration of the reve- 
nue that was neceflary for the maintenance of a knight, and for 
the furnifhing of his arms, would dire£t the extent of the land. 
The will of the grantor, however, and the confent of the re- 
ceiver, might conftitute any portion of land whatever a knight's 
fee, or fubjed it to the fervice of a knight. 

This IS put paft all doubt by the following remarkable paper 
in the Black Book of the Exchequer, which certifies Henry IL 
of the ftate of the knight's fee of one of his vaflals. 
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Carta Wilklmh fin Roberti. 

Karifliino Domino fuo H. regt Anglorucn» Willelmus, filius 
Roberti9 falutem. Sciatis, quod de vobis teneo feodum, i. mi- 
litis pauperrimum^ nee alium in eo feodavi, qui vix in fufficientiat 
et ficut tenuit pater meus. Valete. Liber Niger Scaccari^ vol. i. 
p. 247. Edit. I77f» 



In the records of Eoglandi there is mention alfo of the Jmall 
fees of the honour of Moreton ; and it is fuppofed that the fees 
which were granted previous to the death of Henry I. were in 
general more extenfive than thofe which were pofterior to it* 
Madoxy hift. of the Exch. vol. i.p. 649. In England, as well 
as in France, there are even frequent examples of whole manours 
which were held by the fervice of one knight, and accounted as 
a fingle knight's fee. Dugdal/^^^ baronage^ vol. 2. p. 107, Notes 
fir les Ajftfe^ ^' Jerufalem^ par Thaumajfiere^ p. 252. 

But, there were not only poor fees granted out by the crown. 
There were even grants in capite of the half of a knight's fee, 
and of other inferior portions of it. Of this the charters which 
follow are an inftrud^ive evidencCi 
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Carta ^ Guidoms Eoctraneu 



Gwido extraneus tenet de Rcge Alvin delegam per fcrvitium 
dimidii militis. 

Carta Roberth filn AJbricu 

Domino fuo Karlflimo H. Regi Anglorunit Robertus, filius 
Albiict Camerarii, falutetn. Sctatis, Dominei quod ego teneo dc 
Tobis feodum dimidii militis* Valete. 



Carta Wlflelmi MartcL 

Ego Willelmus Martel teneo in capite de rege quartam par- 
tem feodi. I. militis in Canewlc juxta Lincolniam deantiquo fe« 
famento, unde debeo ei facere fervltium, et nichil habeo de novo 
fefamento in comiutu Liucolniae. JJb. Ni^. Siiuvi^^H^ ^^ j^ 

p. 147.217. 269^ 

It was chiefly the polity or the natural beneficence of princet 
and noUeb that varied the condition of fees. At timesy the fee 

m 

was fcarcely fufficient for the fervice required ; and> on other oc^ 

cafions, it was infinitely plentiful^ and beyond all proportion to 

the: 
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the militarj purpofe of the grant. Its value» on an averagCt isy 
however, to be calculated from records and ads of pariiaincnt. 
From William the Norman till King John, it was in progreifion, 
a fivef a ten^ a fifteen, and a twenty pound land f* In King John's 
times, it grew to be a forty pound land ; and, before the aera 
of theaA of parliament which took away and abolifhed the mi« 
licary part of the feudal fyftem, the knight^s fee was computed 
at L. 200 per annum. Thefe things are very curious, and might 
lead to political reafonings of importance. Sfclman% v^c. MtieSf 
J/hmoie on the Order (^ the Garter. 

4 

(3) Baronies and earldoms could be created or made to con- 
fift of any number of tees whatever. Thus, the barony of Wil- 
liam de Albeney Brito coniifted c^ thirty-three knight's fees^ 
the barony of Earl Reginald, of two hundred and fifteen knight's 
fees, and a third part of a fee; and William de Melchines had 
a barony of eleven knight's fees. MaaoXi Baronia Anglica^ p^ 
91. Thus the earldom of Geofrey Fitzpeter Earl of Eflfex con- 
iifted of fixty knight's fees; and that of Aubry Earl of Oxford^ 
of thirty knight's fees. Selden^ Tit. ban. part. 2. ch. $.feB. 26. 
Inftances to the fame purpofe might be coUeded in the greatefl: 
profiifion. 

From 

t Sir William Blackftone feems to think, that the knight's fee, in the r^ign 
of the Conqueror, was ftated at L. 20 fer annum^ which is certainly a mi'- 
ftake. Bcdt 2. ch. 5. 
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From fads fo particular, it is, I conceive, to be concluded, that 
Sir Edward Coke is miflaken, when he lays it down, that a ba- 
rony confifted, in antient times, of thirteen knight^s fees and a 
third part, and that an earldom confifted of twenty knight's 
fees. I. Inftitut. p. 69. 70, According to this way of think- 
ing, fome of the barons and earls whofe names are now recited, 
xnuft have pofTefTed many baronies, and many earldoms ; an 
idea which is furely not only ftrange, but abfurd. The fuppo- 
iltion that nobility is inherent in a certain and determined num- 
ber of fees, which this opinion implies, is a notion, that does 
not correfpond with feudal principles. The nobility was given, 
not by the mere pofTefEon of the fees, but by their eredion into 
an honour by the fovereign. Yet Sir Edward Coke had an au- 
thority for what he faid. It is the old treatife, termed the Mo-- 
dus tenendi parliamentum. This treatife, however, is not of fo 
high a date as the Saxon times, to which it pretends ; and the 
circumftance of its affumed antiquity, with the intrinfic proofs it- 
bears of being a fabrication in the times of Edward 111. detraft very 
much from its weight. And, in the prefent cafe, it is in oppo- 
iltion to indubitable monuments of hiftory. 

I am fenfible, that Sir William Blackftone has faid exprefsly, 

* That a certain number of knight-fees were requifite to make 

* up a barony.' Book. 2. ch. 5. He has not, however, entered 
into any detail concerning this pofition. 1 fhould, therefore, i- 
magine, that he has relied implicitly oa the authority of Sir 

Edward 
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Edward Coke, which ought not» perhaps^ to be efteemed too 
highly ia queftioas which have a coaae^tion with the feudal in- 

ftitutions *. 



Nor is it in England only that examples cail be produced to 
refute this notion about the conditution of baronies and earl« 
doms. In Normandy, five knight's fees might form a barony ; 
and of this the following teftimonies are an authentic proof, i. 

X X ^ Ricardus 

' * That Lord Coke had negle£ied too much the feudal cuftoms, was a mat* 
ter of lamentation to Sir Henry Spelman. It is with a reference to them, that 
Sir Henry thus fpeaks. * I do marvel many times, that my Lord Coke, adorn- 

* ing our law with fo many flowers of an^quity and foreign learning, hath not, 
' (as I fuppofe), turned afide into this field, from whence fo many roots of our 

* law have, of old, been taken and tranfplanted. I wiih fome worthy lawyer 

* would read them diligently, and (how the feveral heads from whence thofe of 
' ours are taken. They beyond the feas are not only diligent, but very curi- 

* ous in this kind ; but we are all for profit and lucrando pane^ taking what 
' we find at market, without inquiring, whence it came/ Reliq. Spelman^ 
/>. 99. 

The negle£b which produced this complaint, and drew this wifh from this 
learned knight, is ftill prevalent. The law in Great Britain is no where ftu- 
died in its hiftory, and as a fcience. The fludcnt is lolicitous only to ftorc his 
memory with cafes and reports ; and courts of juftice pay more regard to au« 
thorities than to reafonings. From the moment that the Diftionary of Deci- 
fions was publifhed in Scotland, the knowledge of the Scottifh law has decli- 
ned. . Yet the reifpe£lable author of that compilation did not fwrcly imagine 
that he was about to do a prejudice to his nation. 
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^ Ricardus de Harcourt tenet hoaorem S. Salvatoris de domina 

* rege per fervitium 4 militum : Sed debebat quinque^ quando 

* baronia erat integra.' 2. ^ Guillelmus de Hommet conftabula* 

* rius Normanniae tenet de domino rege honorem de Hommetto 
^ per fervitium 5 milituin» et habet in eadem baronia 22 feoda 

* militum ad fervitium fuum proprium/ Regefirum Philips 

Jug. Herouvallianum^ ap. Du Cange^ voc. Baronia. 

* 

(4) Tlie terms knight and chivater denoted both the knight 
of honour and the knight of tenure ; and chivalry was ufed to 
exprefs both knighthood and knight'/ervice. Hence, it has pro^ 
ceeded, that thefe perfons and thefe ftates have been confound-^ 
ed. Yet the niarks of their difference are fo ftrong and pointed, 
that one mud: wonder that writers fhould miftake them. It is 
not, however, mean and common compilers only who have been 
deceived. Sir Edward Coke, notwithftanding his diftinguiihing^ 
head, is of this number. When eftimatitig the valiie of the 
knight's fee at L. 20 per annum^ he appeals to the ftatute de mi^ 
litibus^ an. 1. Ed. II. and, by thefenfe of his illuftration, he con- 
ceives, that the knights alluded to there, were the fame with the 
poffeffors of knight's fees ; and they, no doubt, had knight's 
fees ; but a knight's fee might be enjoyed not only by the te- 
nants in capite of the crown, but by the tenants of a vaffal, or 
by the tenants of a fub-vaffal. Now, to thefe the ftatute makes 
no allufion. It did not mean to annex knighthood to every 
land-holder in the kingdom who had a knight's fee ; but to en- 
courage 
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courage arms, by requiring the tenants in capite of the crown 
to take to them the dignity. He thus confounds knighthood and 
the knight^ s fee. Coke on Littleton^ p. 69. 

If I am hot deceived, Sir William Blackftone has fallen into 
the fame miftake, and has added to it. Speaking of the knights 
of honour^ or the equites auratiy from the gilt fpurs they wore, 
he thus exprefles himfelf. * They are alfo called, in our law, 

• militesy becaufe they formed a part, or, indeed, the nvhole of 

• the royal armj^ in virtue of their feodal tenures ; one condition 

• of which was, that eH)ery one nvho held a knight^ s fee (which, 

• in Henry the Second^s time, amounted to L. 20 per annum)^ 
^ was obliged to be knighted, and attend the king in his wars, 

• or fine for his non-compliance. The exertion of this prero- 

• gative, as an expedient to raifc money, in the reign of 
^ Charles I. gave great (^ence, though warranted by law and 

• the recent example of Queen Elizabeth: But it was, at the 

• Reftoration, together with all other military branches of the 
^ feodal law, abolifhed i and this kind of knighthood has, (ince 

» 

^ that time, fallen into great difrepute/ Book. 1. cb. 12.. 

After what I have juft faid, and what is laid down in the lexty 

I need hardly obferve, that this learned and able writer has con-* 

' founded the knight of ^i^oi/r and the knight of tenure. And,. 

that the requifttion to take knighthood, was not made to everf 

jSL k^X • * poffeflbir 
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poffeflbr of a knight*s fee, but to the tenants of knight^s fees 
held in capiu of the crown, who had merely a fufficiency to 
maintain the dignity, and were thence difpofed not to take it. 
See farther the mtes to chapter IV. The idea that the whole 
force of the royal army confided of knights of honour^ or dubbed 
knights^ is fo extraordinary a circumftance, that it might have 
fhown, of itfelf, to this eminent writer, the fource of his errof. 
Had every foldier in the feudal army received the inveftiture qf 
arms ? Could he wear a feal, furpafs in filk and drefs, ufe enfign^- 
armorial, and enjoy all the other {jrivileges of knighthood? 
But, while I hazard thefe remarks, my reader will obferve, that, 
it is with the greateft deference I diflent from Sir William 61ack<« 
flon^, whofe abilities are the objed of a moft general and defer-* 

• - # 

ved admiration* 



In this note, and, perhaps, in other places of this vplume, t 
ufe the expreffion * tenant in capite of the crown,* which may 
feem a tautology to many. The phrafe, * a tenant in capite^ 
may, indeed, exprefs fufficjently the royal vaffal. It may, how- 
ever, exprefs a tenant in capite of a fuhjed. And this diftindioa 

« 

was not unknown in the law of England. MadoXf Bar. AngL 
p. 1 66. Spelm. Gloff. voc. Caput. 

(5) It is natural to think, that the riutnber of tenants incajnte 
who gave no infeudations, could not be great. The following 
curious records of the age of Henry IL are proofs^ however, that 

^ tenants 



/ 
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tenants in capita who gave no infeudations, did adually exift ; 
and) perhapsi they fhow, by implication^ their uncommonnefs. 

Carta Albani de Hairun. 

Domino fuo excellentiflimo H. Regi Anglorum^ Albanus de 
tiairun. Veftrae cxcellentiae notifico, quod ego in Hertford* 
fcire feodum, i. militis de veteri fefamento de vobis princtpaliter 
teneo, et quod de novo fefamento nichil habeO) nee militenv. feo** 
fatum aliquem habeo. Valete* 

Carta Matbaei de Gerardi Villas 



Mathaeus de Geratdi Villa tenet in capite de Domino Rege 
feodum, i. militis de veteri fefamento, et nullum habet militem 
fefatum, nee habet aliquid de aovo. Liber Niger Scacearii^ p. 
246. 247. 

In the fame inftruftive monument, there are other examples of 
grants in capite of fingle fees ; and, in general, it is to be infer- 
red, that, of fuch grantS) there were fub-infeudations. p. 129^ 
i^o. 179; 



tlHAP* 
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CHAPTER !!• 




(i) f IB. Feud. lib. i. tit. i. Craig, Jus feudale, lib« i. 

Spelman. voc Feodum. 

(2) An Inftance of the fovcreign fclcding the fon the mojft a- 
greeable to him, for enjoying the eftate, occurs in England fo 
late as the reign of Henry II. This prince gave feifine to Ralf 
de Mandevill of the barony of Merfwude, becaufe he was a bet^ 
ter knight than his elder brother Robert de MandevilL MadoXf 
Baron. Angl. p. 97. 

It is remarkable, that, among the German nations, fimilar 
principles, even in the days of Tacitus^ had an influence on the 

rights of fucceflion. * Inter familiam, et penates, et jura fuccef&o- 
^num, equi traduntur, excipit filius, non ut cetera maximus na- 
* tu, fed ^xoxixferox hello ct melior.* De Mor. Germ. c. 32. 

A fingular confequence of thefe ufages made- its appearance 
in the law of England. On the devolution of a peerage to 

heirs 
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heirs femalet the King might feled the fortunate daughter on 
whom to bellow it. This privilege, beautiful and interefling, 
was to grow out of martial cudoms. 

(3) Benefcium^ and benejicia^ are frequently mentioned in the 
laws of the barbarians, and, from the defcription given of them, 
it is evident, that they were fubjefl: to mtlitaryLitxvxct. A law 
of the Longobards has this paflage. ^ Per multas interpella- 
^ tiones fa£tas ad nos didicimus, milites beneficiafua pailim dif« 

• trahere.' LL. Longob. lib. 3, tit. 9. /. 9. ap. Lindenbrog. An- 
tient charters allude to their fervice, by calling them * benefcia 

• militaria.^ Du Cange^ n)OC. Beneficium. See alfo a capitulary, 
an. 807. It is likewife to be obferved, that vajfalliy a feudal 
term, denoted, in early times, the polTeiTors of benefices. Of this 
there are proofs in the years 757, and 807. Du Cange^ voc. 
Vajfalli. 

It is commonly thought, that the vjoxAfeudum was not known 
till about the year 884, when there is certain evidence of its ufe. 
Now, this period was, in fome countries, pofterior to the perpe- 
tuity of the fief, and thus benefcium 2,ndfeudum were to exprefs 
the fame thing. In fad, in a conflitution of the Emperor Charles 
III. who died in the 888, benefcium and feudum are employed 
alternately in exprcffing a hereditary grant. In the year 1 162, 
there is a charter by the Emperor Frederic I. to Raimond his ne- 
phew, giving him the perpetual grant of a county; and, in this 

charter. 
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charter^ the words beneficium and feudum are alfo ufed alike to 
exprefs the donation. BruJfeU Ufage general desJUfs^ />• 72. 78. 
Even in the books of the fiefs, thefe terms are employed pro- 
xxxifcuouflf in the fame fenfe. 

(4) Chantereau le Fevre contends, that, under the Kings of 
France of the firft and fecond race, there were only two kinds of 
landed property, the domains of the Prince, and allodiaUty . 
This notion, which is the foundation of his fyftem, obliges him 
to aflfert, that benefices were allodium. Inferior writers have fol- 
lowed his fancy. For all ingenious men draw after them a 
train of book-makers, who are more folicitous to defend their 
opinions, than to underfland them. 

That benefices were nox, propriety or allodium^ has been juft now 
faid. But it may not be improper to produce exprefs proofs of 
their diflin£tion« The following laws will ferve this purpofe. 

^ Auditum habemus qualiter et comites et alii homines, qui 

* nqftra beneficia habere videntur, comparant fibi proprictates de 

* ipfo nofiro beneficio^ et faciunt fervire ad \ipfdiS proprictates fer*- 

* vientes noftros de eorum beneficio^ et cartes noftrae remanent 
^ defertae, et in aliquibus locis ipfi vicinantes multa mala pati- 

* untur,' Capit. Kar, et Lud. lib. 3. ///. r 9. 

Y y ^ Audi- 
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< Audivimus, quod aliqui reddaat beneficium nofirum ad a* 

* lios homines in proprietatem^ et in ipfo placito dato pretio 
^ comparant ipfas res iterum (ibi in aioJem.; quod omnino caven« 
^ dum efl ; quia qui hoc faciunt, non bene cuftodiunt jidem^ 
^ quam nobis promijfam habent. £t ne forte in aliqua infidelitate 
^ inveniantur, qui hoc faciunt, deinceps caveant fe omnino a 

* taiibus, ne a propriis honoribus^ a poprio folo, a Dei gratia et 

* noftra, extorres fiant.' Capit. Kar. et Lud. lib. 3. tit. 20. ap., 
Undenbrog. p. 877. 

The reader may alfo confult and compare what is coUeded m 
Du Cange^ under Akdis and Beneficium. 

(5) See Chapter i. and the Notes to iu 

(6) Spelman, Littleton, Coke, Houard, Madox, Dalrymple^ 
Blackftone, the Judges of Ireland in the cafe of Tenures upon: 
the commiflioa of defective titles, &c* 

In the elaborate treatife on feuds and tenures by Sir Henry 
Spelman, his whole argument to fhow that hereditary fiefs were 
unknown to the Anglo-Saxons, or at leaft the great weight of 
it, refts on the idea, that the feudal incidents were confequen- 
ces of the perpetuity of the fief. Yet it is obfervable, that this 
pofition is conftantly fuppofed, and never proved. He no where 
evinces, that wardfliip, marriage,, relief^, aid, and efcheat, were 

necellkry 
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neceflary and certain refults of the fief» in its condition of perpe-- 
tuity ; and, in the courfe of this ^ork, if I do not flatter myfelf, 
I have produced evidence) from which it is to be concluded, in 
the cleared manner, that the feudal incidents were the atten* 
dants of the fief in all the ileps of its progrefs. 

On a foundation of mere froth, this diftingtli(hed antiquary 
has ereded a fuperftrudure that is without folidity, and which 
the flighted efibrt may overthrow. Yet it is reforted to as an 
impregnaUe caflle ; and liere, vainly fecure, many a combatant 
has thrown down the gauntlet of defiance. If authors were not 
generally the unthinking copifls of each other, it might pro* 
voke laughter to confider the gravity with which an opinion is 
held out as irrefragable, that is in a high degree grofs with ab- 
furdity, and feeble with weaknefs. 

(7) Oapitul. Reg. Franc, an. 877. ap. Baluz. tom. 2 • p. 269. 
Abbe Mably, Obfervat. fur I'hiftoirc de France, liv. a. 

(8) Du Cange, voc. Militia. 

(9) Madox, Bar. Angl. p. 28. 277. 278. Houard, Anciennes 
loiK des Fran9ois, conferv^es dans les couturaes Angloifes, recueil- 
lies par Littleton, difcours preliminaire. Craig, Jus feud. Som« 
ner, Treatife of Gavelkind. Spelmj Glofl'. Hume, Hift. of Eng- 
landi vol i. Hale, Hift. of the com. law. 

Y y 2 (10) Sir 
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(to) Sir Ed. Coke. The Judges of Ireland in the cafe of te- 
nures. Sdvlen, ill his titles of honour. Bacon) Difcourfe on the 
laws and government of England, &c. 

(it) The ufe of entails, which was not unknown in the An- 
glo-Saxon times^ and the fucceflion which obtained in allodial 
eftates, muft have contributed very much to the effSiblifhmcnt 
of the perpetuity of the fief. LL. JElfrediy ap. Wilkins. The 
general tendency of the fief to this ultimate ftep, and the ira- 
menfe power of many of the Anglo-Saxon nobles, feem alfo to 
cdnfirm the idea, that the exiftence of its perpetuity might, in 
fome cafes, be known in the Anglo-Saxon times. But prefump- 
tive arguments, though of great weight, are not to be entirely 
relied upon in queftions of this fort. 

There is aftual evidence, that Ethelred pojQTeflcd, as an here- 
ditary fief and earldom, the territority which had conftituted the 
kingdom of Mercland. He had this grant from King Alfred, 
when he married his daughter Ethelfleda. SeldeUy Tit. horu part 
2. ch. 5. It is teilified out of records, that the earldom of Lei- 
ccfter was an inheritance in the days of iEthelbald j and the re- 
gular fucceffi(>n of its earls, for a long period, is to be pointed 
out. Camden^ Britamiia by Gibfotis voL i . p 542. It is known 
from old hiftorians of credit, that Deireland and Bernicia were 
Saxon earldoms, which were not only feudal, but inheritable. 
Tit, hon. part z. ch. ^. 

The 
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The grant of Cumberland by King Edmund to Malcolm King 
of Scotland, was alfo feudal and inheritable ; and this appears 
from the Saxon chronicle, and from the following verfion of the 
terms employed in it. * Eadmundus Rex totam Cumberland 

* pracdarit et contrivit, et eommendavit earn Makolmo Regi Sco^ 

* tiae, hoc pa6lo quod in auxiho fibi foret terra et mari/ HL 
Huntindofij ap Praefat. Epijc. Derrenf ad LL. Anglo^Sax. p. j. 
T)xt t7i\)vcff\on commendare^ indeed, is faid by Spelman not to 

mean a feudal homage. Feuds and tenures^ p. 35. But the o- 
riginal Saxon evinces this fenle ; and* in faft, the word comment 
darcy notwithftanding the authority of this learned gloflbgrapher, 
is ufed with the utmoft propriety to exprefs a feudal homajje. 
Commendare Je alicui^ was even the marked expreffion for faire 
Vhotnmage a un fuftrain. See Du Cange^ 'uoc. Commendare et 
BruJfeU Ufage-general des Jiefs\ p. 35. 276. 

(12) ' Volumus etiam, ac firmiter praeciptmus et concedimusi 
^ ut omnes liberi homines totius monarchiae regni nofiri praedidtii 

* habeant et teneant terras fuas, et poffcffiones I'uas bene, et in 

* pace, libere ab omni exaSlione injufta^ et ab omni tallagio^ ita 

* quod nihil ab eis exigatur vel capiatur, nifi fervitium (uum li- 

* berum, quod de jure nobis facere debent, et facere tenentur; . 

* et prout flatutum eft eis, et illis a noois datum et conceffum, . 

* jure haereditario in perpetuum per commUne confiliuux totius • 

* regni noftri pracdi£ti»' LL. GulieL c. 35. 



It 
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It is to be mentioned here as fomewhat remarkable, that the 
laws of Duke William, and efpecially thofe of them which re- 
late to the feudal inftitutions, are reprefented by many foreign 
writers, and by our domeftic advocates for tyranny, as the man- 
dates or ordinances of a prince who governed by the fword* 
Yet they were parliamentary afts, and bear this honourable te- 
ilimony in their bolbm. 

(13) LL. Edward. Reg. ap. Wilkins, p. 197^ Chart. Guil. 
de leg. £dw. Regis ap. Spelm. Cod. Leg. vet. p. 290. 

(14) Spelm. Cod. Leg. vet. ap. Wilkins, p. 295. 296. 

(15) LL. Henry I. ap. Wilkins, p. 233. et feq. 

(16) Chart. Steph. Reg. de libertatibus, ap. Spelm. Cod. Leg. 

vet. 



^ Sciatis me conceffifle, et praefenti charta mea confirmafTef 
^ omnibus baronibus et hominibus meis de Anglia omnes iiber'^ 

* tates et bonas leges quas Henricus Rex Angliae avunculus mens 

* eis dedit et conceffit, et omnes bonas leges et bonas confuetudines 

* eis concedo quas habuerunt tempore Regis Edwardi.^ />. 310. 



(17) 
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(17) Charta libertatum Angliae Regis Heorici IL ap* Speltn. 
Cod. p. 318. 

(18) Magna Charta Regis Johannis de iibertatibus Aagliaer 
ap Spelm. Cod. p. 367. et feq. 

Many important claufes of the great charter relate to the feu- 
dal feverities. And, it is worthy of notice, that, from the 
flight confideration of thefe feverities, it has proceeded, that fo 
many writers have defcribed the feudal inftitutions as a fy« 
ftem intended and formed for oppreffion. Yet I have clearly 

Ihown, that thefe feverities grew out of thefe inftitutions from 
the change of manners ; and that the fcheme of benefices or 
fiefs was not only confiftent with liberty, but founded in it. 

(^19) Hume, Hift. of England, vol. i. p. 185, 



(20) There are laws which bear the name of Edward ; but it is 

acknowledged, on every hand, that their authority is not to be 
fully trufted. And, in the queftion treated, they are not of any 
ufe, unlefs it be, perhaps, that they illuftrate the exiftence of 
fiefs among the Anglo-Saxons. This compilation, however, 
though pofterior to the age of the Coufeffor, deferves to be ex- 
amined with more attention than has hitherto been beftowed 
upon it» M. Houard, a foreign lawyer, whofe acquaintance with . 

Normaa j 
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Norman cuftoms is more intimate than with thofe of the Anglo- 
SaxonSi is the lateil writer who feems to have made a fiudj of 
it. 



(21) The following very curious law of William the Norman 
makes exprefs mention of the knighfsfee and knight- fer^ke. 
It does more. It alludes to a prior law which actually eltablilh- 
ed this tenure, and which was the adi of William and his par- 
liament. It is, ot confequence, a decifive proof of the introduc- 
tion of the knight^ sfeCi or of knight -/eruice^ by this prince> and 
of this only. 

* Statuimus etiam et firmiter praecipimus, ut omnes comitest 

* et barones, et milites, et fervientes, et univerfi liberi homines 

* totius regni noftri praedidi, habeant et teneant fe femper bene 

* in armis, et in equis^ ut decet et oportet, et quod fint femper 

* prompti et bene parati ad Jervitium fuum integrum nobis ex- 

* plendum. et peragendum, cum femper opus adfuerit, fecun- 

* dum quod Nobis debent ^tfeodis et tenetnentis fuis de jure fa- 

* cere, et ficut illis ftatuiraus per commune conjilium totius regni 

* noftri praedidi, et illis dedimus et conceffimus in feodo jure 

* hacreditario.' LL. GuilL c. 58. 

(22) * Terras militibus ita diftribuit, et eorura ordines ita dif- 
^ pofuit, ut Anghae regnum Ix millia militum indefmenter ha- 

• beret, 
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* beret, ac ad imperium regis, prout ratio popofcerit, celeriter ex- 

* hiberet.* Ord. Vit. lib. 4. 

Sprott, the monk of Canterbury, makes the knight*fees to a- 
mount to 60,215, and of thefe he relates, that 28,115 were in 
the hands of the clergy* Some writers have made Bomfday-* 
book agree with Ordericus Vitaiis, as to the number of knight's 
fees. But they produce not, fo far as I have obferved, the paf- 
fage or paflages of that monument, which illuftrate this opinion. 
And, it is difficult to conceive, that it can give a complete fatif- 
fadion on this head or topic. 

(23) Selden» Tit. hon. part 2« ch. |. fedl:. 17^ Madoxi Baron. 
Anglica, p. 30. 

(24) Coke* I. Inftitutet feQ. t^ 
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(i ) f" 1"^ H £ military plan of the feudal iaftitutionsi or a a 




idea of the militia created by fiefsi inay be feen to 
the greatefl: advantage in that curious moaumeuti ^ the Black 
^ Book of the Exchequer ;' of which it was the objed to exhibit, 
Hot only a lift of the feudal tenants> but of the fees and knights 
held and provided by them. An article from it, therefore, while 
it may employ the refledions of the reader, will illuftrate the ge* 
neral notion inculcated in the text. 



Carta Gervajii Paganillu 

Domino fuo dilefliflimo Henrico, Regi Angliae et Duel Nor*- 
mannlae et Aquitaniae, et Comiti Andegaviae, Gervafius Paga« 
netlus falutem. 



Z23 



Ifti 
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Ifti funt milites, de quibus vobis debeo fervitiutn. 

Petrus de Bremingeham tenet feod. IX. militum. 
Giffardus di Tiringeham feod.trium militum. 

Henricus de Mohun feodum. I. militis. 
Ricardu8 Engaine feodum. I. militis. 
Robertus de Caftreton feodum. I. militis. 
Paganus de Embreton feodum. I. militis. 
Manifelinus de Ovunges feod. duorum militum. 
Petrus de Stamford feodum. I. militis. 
Willelmus de Jetingeden feodum. I. militis. 
Elias de Englefeld feod. III. militum. 
Ricardus de Ditton feod. HIT. militum. 
Philipus de Hamton feod. II. militum. 
Willelmus de Abbenwrthe feodum. I. militis. 
Willelmus, filius Widonis, feod. III. militum. 
Bernardus de Frankelege feod* IIII. militum. 
Gervafms de Berneke feod. IIII. militum. 
Willelmus de Bello campo feod. 11. militum, 
Willelmus de Haggaleg feod. I. m. 
Milo de Ringefton feodum. I. militis ct dimid. 
Willelmus BufFare feod. IL militum et dim. 
Robertus de Eftingeton feod. I. militis. 
Henricus de Oilli tenebat feodum. L militis. 



Haec 
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Haec eft fumma militum* dequibus AntecefTores mei Antecef- 
foribus veftris fecerunt fervitiumi et ego» vellri gratiai vobis» fci- 
licet. L* 



£t ifti funt milites, quibus pater meus et ego dedimus terrain 
de dpminio noftro pod mortem Henrici, avi ve(lri> fcilicet, 

ft 

Henricus de Frdinton feodum. I. militis. 

Radulfus Manfel feodum. I. militis. 

Willelmus Paganellu8 feodum. L militis. 

Michael filius Ofberti et Willelmus de Lovent feodum dimi- 

dii militis. 
Godwinus Dapifer tertiam partem. I. militis. 
Walterus Manfel feodum. I. militis. 
Petrus de Surcomunt feodum dimidii militis. 
Galfridus de Rivilli tertiam partem. L militis. 

Liber Niger Scaccarii^ vol. i.p. 139. 140. 

It is in this form that other vaflals of the crown certify, in 
this work, the fervices and the knights they were to furnifh. 

(2) It was enafled by a law of Henry II. * Ut quicunque ha- 
^ bet feodum unius militis^ habeat loricam, et caffidem, et cly- 
• peum, et lanceam.* Hoveden^ an. iiSi. The variations in 
the nature of the arms to be provided, at different periods, by 

vaffals 
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vaflfals and foldters, are learnedly explained in an author whoni 
the adorere of tyranny ?.Wc€t to defpifC) in the manly and fpirit- 
ed work of Nathaniel 13acon> on the laws and government of 
England. 

^(3) • In univerfiim aeftimantl plus penes peditem foboris.^ 
Tacit, de Mor. Germ. c. 6. 



(4) Many writers have obferved, -that it was William' the Nor- 
inan who introduced archers into England. But they werd 
known in the Anglo-Saxon armies. A law of Alfred has thefc! 
words, * Si quis alteri digitum unde fagittatur abfciderit> xV 

* fol. com p.* See LL. Mfr. c. 40. as interpreted by Lindenbrogi^ 
us^ in his Glojfary^ p. 1 389. Archery was alfo of high antiquity 
in the other ftates of Europe. See LL. Sal. tit. 31. /. 6. LL. Rifuan 
tit. 5. /. 7. The Engli(h were to excel all nations in the ufe of 
the bow, and for far fhooting. It was the archers who gained 
the battles of Crefly, Poidiers, and Agincourt. 

' King Edwarde the third/ fays J/cham^ * at the battalle of 

* Creffie, againft Philip the French King, as Gaguinus the French 

* hiftoriographer plainlye doth tell, flewe that day all the nobili-^ 

* tye of Fraunce onlye with his archers. 



* Such like battaile alfo fought the noble Prince Edwarde befide 
^ PoiderS) where Johne the French Kinge, with his fonne, and 

Mil 
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* in a manner all the peres of Fraunce, were taken, befides thirty 

* thoufand which that daye were flaine, and very few Englifti 

* men, by reafon of theyr bowes. 

• Kinge Henrye theFifte, a prince perelefle, and moft viaori- 
c 0U8 conquerour of all that ever dyed yet in this parte of the 
^ worlde» at the battle of Agincourt, with feven thoufand fight* 

* inge men, and yet many of them ficke, being fucbe archers, 
^ as the chronicle fayth, that moft parte of them drewe a yarde, 

* flewe all the chivalrye of Ffaunce, to the number of forty thou- 
^ iand and mo, and loft not paft twenty-fix EngUftimen/ Toixo^ 
fbilusj or the Scbok qfShootinge^ p. 112, 

(5) « He,* fays Littleton^ ' which holdeth by the fervlce of 
' one knighit^s fee, ought to be with the King forety dayes, well 
^ and conveniently arrayed fi3F the warre/ Tenures^ book 2» 
cb. 3« See farther Du Cange^ vo€. Fiudum miktare. Spelman^ 
yo€. Feudum Haubirticum^ et AJfycs de Jerujdkm, avcc des 
notes^ par Thaumaffitri^ p. 266; 

(6) Bruflel, Ufage-general des fiefs, vol. i. p, 164. 168. Da- 
niel, hift* de la m'flice Fran^oife, liv. 3. 

In EnglafH'd, in the time of Edward III. his army in Franccy 
Normandy, and before Calais, befides the Lords, confifted of 
31294 combatants and attendants;, and their pay for one year 

and 
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^ 

and 131 days amounted to 127201 1. 2 $. 9 d. The following 
fpecification of particulars will furnifli an idea of the military 
pay and fervice of thoic times. 

' To Edward Prince of Wales, being in the King*8 fervice in 

* Normandy, France, and before Calais, with his retinue, for 

* his wages of war, 20 s. a day. Eleven banerets, every one 
^ taking 4 s. a day« 102 knights^ each 2 s. a day. 264 efcuires, 
^ each 2 2 d. a day. 384 archers oil horfeback> each 6 d. a day. 

* 69 foot archers, each 3 d. a day. 513 Welflimen, whereof 

* one chaplain at 6 d. a day. One phyfician, one herald or cryeri 
^ 5 enfignes, 25 ferjeants or officers over 20 men, each 4 d. a 

* day. 480 footmen, each 2 d. a day. 

« 

* To Henry Earle of Lancafter, being in the King^s ferVlce 
^ before Gilais, with his retinue, for his wages of war, and one 

^ other Earle, each 6 s. 8 d. a day. Eleven baneretSi each 4 s 

* a day. 193 knights, each 2 s. a day. 512 efcuires, each I2d. 
^ a day. 46 men at armes, and 612 archers on horfebacki each 
^ 6 d. a day. 

* To William Bohun, Earle of Northampton, being in the 

* King's fervice in Normandy, France, and before Calais, 2 ba- 
« nerets, 46 knights, 112 efcuires, 141 archers on horfeback. 

* Fur their wages as abovet 



«To 
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* To Thomas Hatfield bifliop of Durham, 6 8. 8 d. a day. 3 
^ baneretS) 48 knightSs 1 64 efcuires, 8 1 archers on horfeback, 
* every one taking as above. 

^ To Ralf Baron of StaflFord* being in the King*s fervice in 
^ the places aforefaid, with 2 banerets, 20 knights, 92 efcuires, 
^ 90 archers on horiebaek. &Fery one taking as above/ 

Thefe things appear in a contemporary record} pubU(hed by 

Dr Bradj ia hia hijftocy o£ England. See v$L 2% J^penduc^ 
p, 88. 
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SECTION II. 




(i) ■]f N rolls of the militia of France in the year 1236, and 
preceding that period » which were obferved by Pert 
Daniel^ there were entered military tenants who were marked 
down for the fervice of 5 daysi and for other proportions of the 
ordinary fervice of forty days. And thefe are proofs, not only 
of fees in France, but of the fradions of fees. Milice Frartfoife^ 

This learned author, indeed, not attending to the regulations 
which made the frafl:ions of a fee give their proportion of the 
ordinary fervice, has endeavoured to account for the limited 
number of days which many tenants were bound to fcrve, by re- 
fined reafonings and conjedures ; which Ihow how acutely, and yet 
how abfurdly, a man of ability may employ himfelf in fearch- 
ing out the truth *. 

Lift let on J 

* * Pour ce qui eft dc ceux que Ton voit dans les roles n*Atrc obligez qu'a cinq* 
* qu'a quinze, ou vingt-cinq jours, cc furent dcs conceflions particulieres, dont il 
' eft difficile de conjedlurer la caufe ; ce fut pour quelque fervice figQaI6 rendu a 

TetaCi 
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LittletoHy having remarked that the ordinary fervice of the 
knight^s fee was forty days, is careful to add, * that he, which 
• holdeth his land by the moitie of a knight's fee, ought to be 

A a a 2 *' with 



* Tetat, on peut-^tre qne lenrs anc^tres darant les guerres civiles foamirent au 
^ Roi leurs chateanxy on leurs terres a cette condition, ou qu'ils avoient quelquc 

< autre obligation qui fupleoit au fervice ordinaire ; cotnme, par exemple, de 

* faire la garde en certains lieux lorfque Tennemi approchoit. On voit en e£fet 

< dans ces roles quelques gentilfhommes fieBFez, obliges feulement a faire le guec 

* en certaines occafions dans quelqnes forterefles. 



* Une autre raifon pent avoir contribue a la reduAion du fervice^ a un terme 
plus court qu'il n'etoit autrefois : C'eft que fous la premiere race, et fort avant 
fous la feconde, i'empire Francois etoit beaucoup plus ^tendu que fous la troi* 
Heme. II falloit aller chercher les ennemis et les rebelles dans la. Germanic, etau 
dela ; il falloit pafler les Alpes, ou les Pyrenees, et entrer bien avant en Italic et 
en Efpagne : Par confequent les expeditions duroient beaucoup plus long-.tems 
que fous la troifieme race, fous la quelle le royaume avoit des bbrnes beaucoup 

plus 6troite$.'. Lh, 3. ch, 3. 

The wildnefs of thefe conjefiures does not require to be pointed out minutelf , 
as it will appear from a comparifon of the text with this note. Yet I cenfure not 
the abilities of this hiftorian. If we could reach the truth in all fciences, we 
{hould find, that it is the greateft men who have wandered ofteneft. The philo* 
fopher, who ftates fentiments of his own, mull necefiarily be miftaken at times, • 
and is often to reafon hypothetically. The author who would catch the gene- 
ral fenfe and opinions of the world, has no title to travel out of the right path ; , 
and, if his errors are frequent, he defervcs to be contemptible. It is not fo with 
the wanderings of the inventive and rcfle^ing mind. Though they merit not ap* 
probation, they call for refpcA. The abfurdities of the profound are the refulcs ^ 
ef thought and of courage ; thofe of the fhallow are the fruits of mere weakneik- • 
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« with the King twenty days } «ind that he which holdeth his 

* land by the fourth part of a knight's fee, ought to be with the 

* King ten days ; and (b he that hath rmore, more j and he 

* that hath leffe, leffe/ Tenure^^ p. 69. 

In a roll, de Pqft de Fa^ix^ in the year i^i, there are the 
following explicit proofs of the fractions of fees, arid of the li* 
mited fervice that was to be given for them. 

Gaufridus de Baudreville, praefentalrit fervitium fuum per xx 
dies pro dimidio feodo. 

Johannes Morant dicit, quod debet fervitium quarti unius mi* 
litis. 



Johannes de Falefia Scutifer dicit, quod tenet dimidium feo^ 
dum loricae, pro quo debet, ficut dicit, auxilium exercitus et cal- 
vacatae quando per Normanniam levatur, aut fervitium per xx 
dies eundo et redeundo ; et fi fervitium didlorum xx dierum 
captum fuerit, auxiliutn pracdidum non debet capi nee levari; 
See BruJjeU Ufage-generaldesfefs^p. 174. 

In England, the fraftions of fiefs are to be proved by almoft 
every article in the Black Book of the Exchequer^ and by a mul- 
titude of records in Madox j attd to thefe authorities L refer the 
inquifitive readef; 

(2) Dd 
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{2) Du Caoge, voc. Membrum Loripae. Craig Jns B'eudalei 
lib. J. Affiics de Jerufakmy ^vec des Notes, par Thamnaflierc» 
p. I04« 

'(3)*Gawel9 Interpreter^ voc. cFee Fcrm. Spelmani voc. Feodi 
JEirnuu Du Cang^i .voc. .Feudi Firma. 

(4) See what is faid hf Mr Baron Dalrympte^ in the rnafterly 
(ketch he has given of thehiftory of the alienation of land, in his 
comprehenfive and learned treatife concerning feudal property 
in Great Britain* 



(5) Littleton, Tenures, fed. 96. Daniel, Hift. de la milice 
Fran9oife, liv. 3. 

(6) In the ftriftnefs of the feudal regulations, the eftate of the 
vafTal liiight be forfeited for his ncgledt of fervice. But, in ge- 
neral, it feemed equitable, that a fine only (hould punifh his dif<^ 
obedience; BruJfeU tomej. ^4^Jes ^e JerufaUniy.avec des notes 
far Thatwtajftere^ jp. 267. Etabliffmens de^. Louis ^ liv. i. 

In England, in the Anglo-Saxon times,' the. forfeiture of the 
benefice ot a fine, as in the other countries of Europe, waft the 
punifhment of the refraftory vaflTal. The cafe was the fame in 

the Norman period of our hiftory* When the King's fummons 

• >' 

ad 



374 A VIEW OF SOCIETY 

ad habindumfervittum^ was iiTued, it was exped^ed that it would 
be complied with. The following fines and forfeitures for ne- 
glect of fervice are from records* 

* The Abbot of Perftiore was amerced, for not fending hi» 

* knights to ferve in the army of Camarun, as he was warned to 

* do. William de Haftinges fined in c marks, that he might 

* have the king's favour, becaufe he did not march at the king's 

* fummonce in the army of Normandy. William, bifhop of 

* Winchefter, fined, or was amerced, in c marks, becaufe he was 

* not in the army of Gannok, nor had his fervice there. Mat- 
^ thew Turpin was difleifed of his land and ferjeanty in Winter-* 
^ law, becaufe he was not in the king's fervice beyond fea. Dun- 

* can de Lafcels was difTeifed of three knight's fees and a half, 
^ becaufe he was not with the king in his army of Scotland, 

* with horfes and arms. Roger de Cramavill was diffeifed of 
^ his land, becaufe he did not go with the king in his voyage to 

* Ireland. Malgar de Vavafur was diffeifed of his land, becaufe 

* he neither went with the king into Ireland, nor made fine for 

* the voyage.' Madox^ Htjl. of the Exchequer^ vol i. p. 662,. 
663. See farther Baron. Anglic, book. i. ch. 5. 

(7) Littleton, tenures, feO;. 95. Du Cange, Gloff. voc Scu.- 
tagium* 



OX- 
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(8) Daniel, Milice Fran9oire, liv. 3. Du Cange, voc. Cote- 
rellii BrabancioneS) Brabantini. Humei Hift. vol. i. p. ^o8. 

In France, it is faid, that mercenaries were not employed in 
oonfiderable numbers, till the reign of Philip the AugufL In 
England, it is thought, they were firft known under Henry IL 
From the caufes I mention, it is probable, that their ufe muft 
have been familiar, and even extenfive, in both countries, in ear^- 
lier times* 

(9) Baronia Anglica, book i • ch. 6* Daniel, Milice Fraa- 
ipoife, liv. 3« 

(10) * The religums^^ fays Madox^ * infifted that they held 
^ all their lands and tenements in frankalmoigne, and not by 
^ knight fervice. This allegation was ufed with fuccefs by the 

• abbot of Lcyccfter, the priour of Novel-lieu without Sttiunford, 

• and the abbot of Pippcwell.' He cites the records which prove 
thefe frauds ; and, in another place, appealing alfo to records, he 
has thefe words. ^ The abbot of St Auftin had a great fuccefs in 
^ defrauding the king of his fervices. The abbot, it feems, had 

* been feoflFed to hold by the fervice of fifteen knights. Of thefci 

* fifteen, he found meins to conceal twelve, and anfwered to the 

♦ kiqg with three only.' Baron. AngL p. 109. 1 14. 



(»0 
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(n) A rtcotd' (Jf Hchry HP. fayS 6f RrcliSt'4 Crofef,- * j^ctet 
« fervitium tVicefimae" pairtis feodi' j hiililf?*.* A t'cfeWd' <rf thtf 
fame prince, fays of John Hereberd, ♦ Faciei fervitium fexageli- 
• mac partly anius feodt.' Hift. of tht Eocibeguer^ W» t, p. 
650. 65 r. A varietal' of iaftances-) to tUe fsniel parpof^f lirtf to^ 
be colledlcd. 

Ori the fuppbfitibn that rtitf MGCibm 6f i tue bfef<Mfd tfffr' 
eight parts, were not properly its members, the demantitf &f fdt'^ 
vice for the thirtieth and the fixtieth parts of a fee, muft hare 
been encroachments and feveritids, againft the ufual pffl£tice and 
ufages of fiefs, li/eruiccj however, was required fof fuoh frao« 
tions, the afleffment of d^fcutage on the tenants of knight*fervice 
would necefTarily fabjeA them iti their proportion of payfnents. 
And the difficuItieB attending either the exaction of thefis fer-« 
vices, or thefe payments^ muft hive been infinite* 

It is to be confefied, that the giVirig the thirtieth or the fix-- 

tieth part of the fervice of forty days, which was^ the ufttal ter* 

of the fervice of the military tenants, has a ftrang6 afped. Per-* 

haps the grants I mention were not regulated by the ufual ruled 

which direSed fees. It is well known, that there were tenants 

in knight-fervice who were bound to give, not the ufual fervice 

of forty days, but the attendance of themfelves and their 

knights, both at home and abroad, at all times, and wherever it 

fhould 
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fiiould be demanded* Even in this view, however, it is difficult 
to comprehend the regulations which muft have governed the 
fractions of fuch fees. 

But there were alfo vaffals in knight-fervice whofe ftipulated 
time in the field and in expeditions was fixty days. See Eta-- 
blijemem de S. Louis ^ p. 23. There might thus, by the agree- 
ment of fuperiors and tenants, be ftipulated fervices for one 
hundred, two hundred, or any definite number of days whate- 
ver. On this principle, it is eafy to account for the fradions of 
fees which gave fervice for the thirtieth, the fixtieth, or any fuch 
proportions of a fee. In this ftate of the matter, however, the 
V fradions. I fpeak of in the text, though out of the common ufage 
of fiefs, muft have been members of the fee. 

In the courtly and agreeable introdudion to the Hiftory 
of Charles the Fifth, in the Vieiv of the Progrefs of Socie^ 
ty in Europe^ from the fubverfion of the Roman Empire^ to 
the beginning of the ftxteenth century^ of which the fchemc is 
fo comprehenfive, it is remarkable, that, amidft a wide variety 
of other omiffions, there is not even the flighteft confideration 
of knight-fervice, and the knight's fee. Yet thefe circumftan- 

ces \yere of a moft powerful operation, both with refped to go- 
vernment and manners. I make not this remark to detrad from 
the diligence of an author whofe laborioufnefs is acknowledged, 
and whofe total abftinence from all ideas and inventions of his 
•wn, permitted him to carry an undivided attention to other 

B b b men's 
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men*s thoughts and fpeculations ; but that, refting on thefe pe* 
culiarities, I may draw from them this general and humiliatingf 
yet, I hope, not unufeful conclufion, that the ftudy and know-» 
ledge of the dark ages are ftill in their infancy. Are we for 
ever to revel in the fweets of antient lore ? And are we never Xs^ 
dig up the riches of the middle times \ 



CHAF-. 






CHAPTER IV, 




(i) \ MONO the difburfements from the Exchequer of 

the kings of England, there feems to have beea 
much for the behoof of the knights of honoury whom they re- 
tained. This appears from a variety of records in Madoxy and 
accounts for the high charges oi the (herifs for palfreys, faddles, 
gilt^fpurs, peacocks-crefts, filk toifes, robes, glovesy fleel«caps^ 
fwordsj and lances. Hift. of the Exchequer^ cb. lo^ 



A penfion of L. 40 per annum was given by Edward III. to 
John Arte Lee, who had been invefted with knighthood in au^ 
xilium Jlatusjui manutenendi ; and that Sir Nele Lorin^ roighi: 
better maintain the honour of knighthood, he granted to him, 
and his heirs male, L. 20 per annum. An annuity of forty marks 
was given to Sir John WalQi, by Richard II. to enable him to 
fupport this dignity. And other examples to this purpofe are 
to be colleded. AJhmole on the Garter^ p. 34. See farther Du 
Cange^ voc. MUites Regis^ et Dijfert. 5. fur VHifioire ae St^ 
JLouis. 

Bbhz (2) 
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(2) Information concerning the knights retained by the 
nobles» is not to be found in that abundance which might 
be expeded. Iii an account of the houfebold expence of 
Thomas Earl of Lcicefter an. 1313* there are charged 70 
pieces of blue cloth for his knights^ and 28 for the efquires; 7 
furs of powdered ermin, 7 hoods of 'purple, 395 furs of budge 
for the liveries of barons, knights, and clerks ; 65 faffron-co- 
loured cloths for the barons and knights; and 100 pieces of 
green filk for the knights. In this account, there is alfo a charge 
of L. 623 ; 15 : 5, as fees to earls, barons, knights, and efquires. 
Stoiv^ Surrey of London^ in Strype^s edition^ vol. i.p. 243. The 
total expenditure of the Earl of Leicefter for one year, which 
was 7309, is valued by Mr Anderibn, at L. 21,927 of our mo- 
ney ; and from the diflference of li^&ing, or of the eflBcacy of 
money, his expence is made to be equal to L. 103,633. Ander^ 
foHy Hi/i. of Commerce^ vol i./>. 153. A board for the knights 
was one of the eftablifhments'of the fifth Earl of Northumber- 
land. Houfebold-book^ p. 3io. See farther, St Palaye^ tome i. 

(3) * In the nineteenth year of King Henry III.* fays Madoxi 

* all the fherifs of England were commanded, by clofe writs of 

* the great feal, to make proclamation in their refpeftive coun- 

* ties, that all they who held of the king in chief, one knight's 

* fee or more, and were not yet knighted, Ihould take arms and 

* get themfclves knighted, before the next Chriftmas, as they 

* loved 
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* loved the tenements or fees which they held of the king/ 
Baron. A^gL p. iy>. Proclamations of this kind were fre- 
quent. 

(4) The writs to take knighthood expreffed often, in their bo-- 
foms, the fingle knight's fee, as the eftate entitling to knight- 
hood ; and they are valuable as alcertaining, at different timesy 
the value of the knight's fee. Thus, there are rolls of different 
dates which fiate the knight's fee at fifteen^ twenty, thirty, forty, 

» 

and fifty pounds of yearly valuation^ A fpecification of fuch re- 
cords may be feen in AJhmole^ p. 33. and Coke^ i r. InflttuU^ p. 
597. And^ it is to be wifhed, that fome intelligent perlbn, who 
has aocefe to the public offices, would publifli a feries of them. 
From fuch a work ingenious men might derive many advanta- 
ges* 

It is not to be conceived, that the knight's fee which was held 
of a fubjed, could entitle to knighthood ; and yet many learned 
writers have expreffed themfelves to this purpofe. It was the 
knight's fee in captte^ or of the crown* This is illuftrated by the 
writs of fummons to take knighthood. And* of this writ, the 
record which follows, is an example, in the ufual or regular 
form. 



Rex Vicecomiti Norf. et Suff. falutem. Praecipimus tibi, 
quod, vifis Uteris iflis, per totam balivam clamari facias, quod 



omnes^ 
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omnes illi qui de nobis tencnt m capite feudum unius tnilitis^ vel 
fJusj et. milites noa funt, citra feftum natalis Domini anno regni 
noflri decimo nono, arma capiant et fe milites fieri faciantt (icut 
tenetnenta fua quae de nobis tenent diligunt. Clauf. ig. H. ^.nu 
25. dorfo. ap. Madox^ Hift. of the Exchequer^ voL i.p. 510. 

(5) In the reign of Henry IIL the honour of Dudley^ and o- 

ther lands of Roger de Sumery* were taken into the king's pof- 
feilion, with all the chatels found on them ; becaufe Roger did 

not come to be girt with the belt of knighthood. Bar. AngL p. 
131. For the fame reafon^ the fame prince feized the eftates of 
Gilbert de Sampford and William de Montagu. And» in the 
twentieth year of Edward L the fherif of Kent was commiffion- 
ed to feize the lands of fuch perfons as did not appear to take 
knighthood, and to anfwer at the exchequer for the iflaes of 
them. Htfl. of thCyExchequer^ vol. i.p. 510. 

The negled of the Ihcrifs to diftrain the lands of thofe who 
were entitled to knighthood, and refufed it, was often to fubje^ 
them in amerciaments and puniChments. And, what is remark- 
able, it appears that the command of the King's writ to his of- 
ficers was at times accompanied with much feverity, in cafe 
they fhould be negligent of their duty, or be tempted to conni- 
vance by bribes. This is illuftrated by the evidence of the fol- 
lowing writ to the fheriff of Northamptonfhire* 



Res 
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Rex Vicecom.. North. falutem# Praecipimus tibi quod, ficut 
teipfum et omnia tua diligis, omnes illos in baliva tua, qui habeant 
viginti libratas terrae, diftringas, quod fe milites faciendos curent, 
citra nativitatem Sandi Johaonis Baptiftae proxime futur. Sci« 
turns pro certo» quod ii, pro munere, vel aliqua occafione^ ali- 

quam relaxationem eis feccris, vel aliquem refpedum dederis, 

no8 ita graviter ad te capiemus, quod omnibus diebus vitae fuae 

« 

te fenties cfle gravatum. T. R* apud Wyndefor decimo quarto 
die Aprilis* ClauJ. 28. H^ 3. m. I2« dorfo. ap. AJhmoJe^p. 33i» 
See alio Cokc^ 1 1. Inft.p. 596. 

Thus, by a firange fate, chivalry was to grow into an impo- 
lition and a tax. It is a wild circumftance, and ihows the un*- 
fortunate counfels^ and the perverfe humour of Charles 1. that 
this unamiable method of raifing money was revived in his 
reign. An a£k of tyrannical infolence was thus founded upon 
the pretext of an antient cuftom. Charles lived to aboliOithe 
oppreifion he had revived, and to ordain, that no perfon what* 
ever fhould be compelled to take the order or knighthood, or to 
undergo any fine or trouble for not having taken it. Stat. Car^ 
L an. 1640, cap. 20.. 

(6) In the reign of Henry III. Bartholomew Fitz-William 
gave V marks to have refpite for taking knighthood ; and Tho- 
mas de Moleton, and feveral others, gave tines on the fame ac- 
count. Hift. of the Excb. vol. i. p, 509.. In the fame reign,. 

Robert 
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Robert de Menevil paid v marks for a refpit€ of knighthood for 
two years ; and Peter Fouden 48 fliiUings and 8 pence for 
the refpite of three years. And, for a fufpenfion from knight- 
hood for the fame period, John de Drokensford, in the days of 
Edward III. paid ten pounds. A/hmokyp. 33. 

The refuting to take knighthood, when not punifhed by the 
feizure of the land, was fubjed):ed to fines and . amerciaments, 
which feem to have been arbitrary. In the time of Edward IIL 
William, th« fon of Gilbert de Alton, paid twenty (hillings for 
not appearing and receiving knighthood, according to the com- 
mand of the King*s proclamation ; and the fine of forty (hillings 
was fet upon Simon de Bradeney, Thomas Trivet, and John de 
Neirvote. In the days of Henry IV. Thomas Pauncefoot paid 
four nobles for this negled or contempt.. A/hmole^ p. 34^ 
See farther 5^r^. AngL p. 131. 132, Camden^ Introd. to the 
Bntan, p. 246. 247. 
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(i) * X7"^ interdum,' fays the old dialogue conceraing the ex* 

chequer, * ut imminente vel infurgente in regnum 

* hoftium machinatione, decernat rex de (ingulia feodis militum 
^ fummam aliquam folvi, marcam fcilicec, vel libram unam ; uq« 

* de ihilitibus (lipendia vel donativa fuccedant. Mavult enim 
^ princeps ftipendiario8» quam domefticos bellicis apponere 

* cafibus. Haec itaque fumma, quia nomine fcutorum folvituri 
^Jcutagium nuncupatur.^ DiaL de Scaccar. lib. i.ftSi. 9. 

It was according to'the number of their fees that the barons 
and tenants in capite were charged ^N\\Xi fcutage. Each knight's 
fee paid a determined fum to the King. And, as the vafTals of 
the crown were charged with the full payments for their fees, 
they had recourfe for compenfation to their knights, from whom 
they claimed a fcutage in proportion to the fees held and pof- 

C-C c fefled 
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fefled by each. The king applied to his vaffals, and his vaflals 
applied to their tenants. 

(2) It is commonly conceived, on the authority of Alexander 
de Swereford, an accurate obferver of records, that, in England9 
there was no fciitage or tax on knight-fees before the reign of 
Henry II. There is great probability, however, that the fcutage 
preceded the age of this prince. It is to be thought that it was 
coeval with the ufe of mercenaries ; but the period of the intro- 
duftion of thefe is not, I believe, to be afcertained with pre- 
cifion. 

In the fecond year of the reign of Henry II. there was a fcu- 
tage for the army of Wales. It was afleifed only on the pre- 
lates who held their lands in knight-fervice. They paid at the 
rate of xx s. for each knight's fee. There was, in the fifth year 
of the fame reign, a fecond fcutage for the army of Wales ; and 
it was afieiTed not only on the prelates, but on all the tenants 
by knight-fervice indifcriminately. They paid two marks for 
each knight's fee. In the thirty-third year of the fame prince, 
there was a fcutage for the army of Gal way. It was xx s. per 
fee. Under Richard I. a fcutage for Wales was afleffed at c s* 
per fee. Madoxj htjiofthe Excheq. voL i.p. 620, et/eq. 

I know that the firft mode of taxation in England was not the 
tax on knight's fees, of which I now fpeak. In the Anglo-Saxon 

times, > 
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times, Danegcld was an impofition oa the landed property of 
England ; and it was eftabliflbed with the confent of the people 
in the wittenagemot or national council. The earlier Norman 
princes appear alfo to have levied this tribute ; but, in doing fo, 
they probably exercifed an illegal ftretch of prerogative. 

It was as mercenaries came to be employed, and as the fpirit 
of the feudal inftitutions declined, that the fcutage, or the tax on 
knight-fees, was to prevail. To this tax the Magna Charta 
gave a blow, which, in time, was to be decifive. The grant of 
money by the people fucceeded to it. Subfidies, tenths, and 
fifteenths, were adopted, and continued long. The tax of Dane- 
geld was only intended as a temporary expedient. The fcutage 
led the way to a regular, a conftant, and a formal method of 
taxation. 



(3) Kcnnet, Colleftion of Englifli Hiftorians. Madox, Hift. 
of the Exchequer. Hume, Hiftory of England. 

(4) It is an important circumilance, that the free gifts of ci« 
ties and towns fhould have grown into taxes. In France, in the 
year 1231, the burgeffes of S. Omer paid to S. Louis the fum 
of 1 500 livres ; and this payment was called a donum ; a proof 
that it wais not exigible as a duty. It is likewife evident, that, 
in France, fuch prefents had been common, and had grown in- 
to taxes. Bruffel^ Ufage-^general des Fiefs^ liv. 2. cb. 32. 

C c c 2 In 
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In England, it is clear, from a variety of records produced or 
appealed to in Madoxy that the word donum mufl: alfo have been 
u(ed to exprefs gifts that were free. Hifi. of the Excheq. eh. 17. 
After mercenaries were known, thefe gifts ceafed to be free, and 
were termed tallages. And of tallages, both in England and 
France, there are frequent examples in the books I have juft 
cited. See farther Du Cange^ ^oc. Donum. 

As Kings received gifts which they were to convert into tal^ 
lages, fo the lords and fuperiors, who were honoured with fimi-* 
lar prefents, did not fail to change them ^o into taxes or cu« 
ftoms, Du Cange^ voc. Talliare. 

m 

What is curiousr in a peculiar degree, the diftant fource of 

thefe ufages, and the fpirit of them too, while manners retained 
their fimplicity, may be feen in the following words of Tacitus^ 

of which this note may ferve as an illuftration. * Mos eft civita- 
^ tibus ultro et viritim conferre principibus vel armentorum vel 
^ frugum, quod pro honore acceptum, etiam neceflitatibus fubve- 

* nit.' De Mor. Germ. c. 15. 

A diftiniSioa of great moment, as to civil liberty, deferves 
here to be remarked. During the pure times of the Gothic 
manners, the towns and boroughs made gifts at their own plcafure. 
When thefe naanners were altered, they were tallaged at the 

pleafur^ 
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pleafure of the crown and the barons. The former times were 
times of liberty ; the latter of oppreilion. 

When Dr Brady, therefore, Mr Hume, and a multitude of 
writers, enlarge on the low and infignificant ftate of the towns, ^ 
and, treating their inhabitants as little better than flaves, infer 
thence, the original defpotifm of our government, they are only 
adive to betray their inattention. It is ftrange, that men of ge- 
nius and talents, (hould take fo lame a furvey of this fubjed. Of 
the two ftates or conditions of fociety which prevailed, they have 
^ no conception. They knew only the hiftory of towns in their 
lad lituation, and could not perceive that the oppreffions they 

faw had only a reference to the change of manners, and the 
breaking down of the feudal fyftem, which affeded, indeed, the 
adminiftrations of princes, and the condu£t of the nobles to their 
vaflals, but did not alter the eftablKhed form 6t our government. 

From the Magna Charta^ thefe authors prefuroe to date the 
commencement of our liberty; while that monument is a proof, 
the mod indubitable, of the encroachments which had been made 
upon liberty, fmce it was its great purpofe to deflroy them. 

(5.) * ^uWumfcutagium vel/?«x///w^ponaturin regno noftro* nifi 

• per commune conjthum regni noilri, nifi ad corpus noftrum redimen* 

• dum, et ad primogenitum filium noftrum militem faciendum, 

• et -ad filiam nofiram primogenicam femel maritandam ; et ad 

*hoc- 
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* hoc non fiet nifi rationabile auxilium.' Magna Charta^ I^g*. 
Joan. ap. Spdm* Cod. vet. p. 369. 

The fcutagium was the tax on lands held in knight-fervice. 
The auxilium was any tax whatever. I am fenfiblc, that, after 
the Magna Charta^ there are inftanccs of taxes which were le- 
vied without the concurrence of the great council of the nation ; 
but thefe were violations of the conftitution, and of liberty. For, 
from that period, the legal method of ailifling government was 
by a parliamentary fubfidy or afleffment. The violent exadions 
of feveral princes, pofierior to the Magna Charta^ are, indeed, 
held out, by many authors, as defcriptive of the defpotifm of our 
government. But of fuch authors, it is to be faid, that they can- 
not didinguifb our conftitution from the adminiftrations of our 
princes. The madnefs or the folly of a King may disfigure our 
government by wild, encroaching, and unhappy exertions j but 
from thefe we muft infer nothing againft thofe principles of li- 
berty upon which it is founded. 

(6) * Simili modo fiat de auxiliis de civitatc Londinenfi. Et ci- 
^ vitas Londinenfishabeatomnes antiquas libertates^ et libcras 

* confuttudines fuas^ tarn per terras quam per aquas. Praeterea 
^ volumus et concedimus, quod omnes aliae civitates, et burgi, et 

* villae et barones de quinque portubus, et omnes portus habeant 

* omnes libertates et omnes liberas confuetudinesfuas^ et ad haben- 

^4um 
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^ dum commune confilium regni de auxiliis affidendls/ Mag. Chart, 
ap. Spelm. Cod, vet. />. 369. 

The Magna Charta was explanatory of the antient law and 
cuftom» as well as corredory of abufes and tyranny. It is to be 
regretted, that, notwithftanding all which has been written con- 
cerning this invaluable record, there fhould yet, at this late hour, 
be defiderated a complete illuilration of it. Much, I know, has 
already been executed towards this end ; but, if I am not great- 
ly deceived, there remains ftill more to be done. And this, I 
imagine, will appear clearly to the philofophical reader, who will 
attend to it> in its connection with hiftory, law> and manners. 
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SECTION IL 




(i ) TTIj RUSSEL, Ufage-gencral des Fiefs, liv. 2. ch. 6. Ba- 
con, Difcourfe oa the Government of England^ part 
1. p. 141, 264. 

(2) Daniel, Milice Fran^cnfe, lir. 4. Hame, Hiflory of Ei^ 
land, vol. 2. p. 85. Barrington, Obfervations on the more an- 
tient fiatutee, p. 379. 

(3) Bacon, Difcourfe on the Government of England, part. 
1. ch. 63. 71. Lord Lyttelton, Hift. of Henry IL vol. 3. p# 

354- 

(4) P^re Daniel mentions an array in France in the 1302, 
which called out ^ tous le& Fran9ois nobles, et non nobles, de 
^ quelque condition qu'ils foient, qui auront age de 1 8 ans et plus, 

* julqu' a I'^ge de 60 ans.' He adds, * Ce n'eft pas a dire pour 

* cela que tous marchaffent en effet : Mais ceux que le roi com- 

* mettoit pour faire ces levees, prenoient de chaque ville, et d^ 

' chaque 
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\ 

* chaque.bourg:et village le nombre d'horntnes, et telles hommes 

« 

* qu'ils jugeoient a propos ea cei ocoafions/ Hifl. de la Nlilice ' 
Frangoifcy n>oh i. p. 57. 

In England, * in the fixteenth yei^t of King Edward IL a 

* commiffion ifTued out of the exchequer to Geoffrey de St Quyn- 

* tyn and John de Kafthorp, ordering them to raife fpeedily, in 

* every town and place in the wapentake of Dykeryng, as well 
^ within the franehifee as without, all the defenfible men that 

* were. between the age- of fixteen and fixty, as weil of gentz 

* d'armesas of foot>. each man' being duly arrayed, according to 
^ his efiate,. and to put^the faid men in array by* hundreds and 
•twenties, and being fo arrayed, to lead them to the King at York, 

* by fuch a day, to ad againft the Scots. The like commiffions 

* iffuedout of the exchequer, to John de Belkthorp and Geof- 

* frey Stull, for the wapentake of Buckros, and to other perfons, 

* for other wapentakes/ Madox^ Hiji. of the Exchequer^ vol. 2/ 
p. III. 

An example of an array, in the reign of Edward I. is alfo re- 
marked by Mr Madoxy and it proceeded on writs from that 
prince to all the (heriffs of England *. It has been thought, that 

Ddd King . 

• In his writ to each (herif, after having ordered the array^ and expreficd 
iiis meaning, h2 fubjoins thefc words. * Et hoc, ficut indignationem noftrani 
* vitarc et te indempnem Tcrvare volucris, nullatenns omittJls-' Hift,ofthe 
Exchequer^ vol 2,p, 104. 
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King John's reign afforded the firft inftance of an array. But I 
think it highly probable, that arrays were prior to his age. Mr 
Hfime had met with no commiflion of array till the reign of 
Henry V. and this circumftance could not fail of leading him in- 
to miftakes. Htfi^ of England^ vol. i.p. 321. 

Arrays for failors were pradifed after the fame method as for 
ibldiers. The cuftom is ft ill retained in the frejjtng of feamen. 
It is fomewhat remarkable, that this illegal power is yet fuffered 
to remain with the crown. If exerted as to foldiers, it would 
feem the higheft tyranny. In apology for it, authors have faid, 
that it is difficult to difcover an expedient to anfwer its purpofes, 
without greater danger to liberty. 

(5) Daniel, Hift. de la Milice Franfoife, liv. 3. ch. 8. Hume,^ 
Hift. of England, vol. 2. p. 224. Barrington, Obfervations on 
the more antient Statutes, p. 378. 380. 

I am difpofed to believe, that it was chiefly tlie enormous dif-- 
folutenefs and irregularity of manners introduced by the merce* 
naries, which deformed England fo much in the reign of Edward L 
that the ordinary judges were thought unable to execute the 
laws. This, it would feem, made Edward- invent anew tribunal 
of juftice, which had power to traverfe the kingdom, and to in- 
fli£l difcretionary punifhments on offenders. Spclman. Gloff. voc. 
Trailbqfiott. Yet a cpurt fo inquifitorial was a daring infult to a 
free nation, aad infinitely a greater calamity, than all the difor- 

dera 
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dcrs which prevailed. That country is miferable where the dis- 
cretion of a judge is the law. 

(6) Daniel, Hid. de la Milice Fran9oire9 liv. 4. The archers 
were called yr^n^, becaufc they were free from taxes. 

(7) 3. Inftitute, p. 85. 87. Barrington on the more antient 
Statutes, p. 379. 380. 

(8) Bacon, Difcourfe on the Government of England, part. 
I, p. 187. part 2. p. 6o. 

(9) 2. Inftitute, p. 3. 

(10) ParK an. i. Hen. IV» de Depofit^ Reg. Ricardi 11. ap. 
Dec. Script, p. 2748. 

(11) Sir John Forte/cm^ who refided fome time in France with 
Prince Edward, the fon of Henry VI. and who wrote there his 
excellent tfeatife, * De Laudibus Legum Angliae,* defcribes, from 
adiual knowledge, the exorbitant infolence of the French foldiery, 
and the miferable condition of the people. The pifture he draws 

is too long for infertion in this place. But, though the features 
are ilrong, there is no reafon to fufped the likenefs. A native 

of Great Britain, in attending to it, muft feel, in a lively degree, 
the happy advantages of our free <:onftitution. 

(12) I2« Charles IL cap. 24. 

Odd 4 CHAP- 
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CHAPTER VI. 




(i) f f TACITUS alludes to the hiftoric fongs of the 6ld Ger- 
mans, of which it was doubtlefs the purpofe to re- 
cord the migrations of tribes, and the exploits of chieftains. Of 
fuch fongs, there were many in the eight century ; and Charle- 
magne was fond of committing them to his memory. Eginhart^ 
Fit. Car. Magru c. 29. Of the celebrated Attila, it is faid, that 
he hadconftantly his poet^ in waiting, and that their verfes in ho- « 
ttour of his exploits, were a part of the entertainment of his 
court. Prifcus^ p. 67. 68. In all rude times, the charader of 
the bard is in repute, and attended with diftinftions. This cha- 
ra&er was not peculiar to our anceftprs, as fome writers have 
fancied ; for we find it among the Greeks, and in other nations. 
It is peculiar to the early ftate of fociety, when the paffions are 
warm, and language imperfed. 

(2) It is a common notion, that the poets and Troubadours 
were only to be found in France and Italy. They were fre- 

V 

quent, 'however, in all the countries of Europe ; and they haft- 
cned, by their rivalfliip, the progrefs of literature. 

Henry 



,^ 
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Henry III. had a poet or Troubadour in his fervice, on whom 
he beftowed a regular penfion. This circumftance is to be ga- 
thered from the following record. * Rex thefaurario et came- 

* rariie fuis falutem. Liberate de thefauro noftro, dile6:o nobis 

* Magijiro Henrico verjificatori centum folidos, qui ei debentur 

* 

^ de arreragiis ftipendiorum fuorum. £t hoc fine dilatione et 

* difficultate faciatis, licet fcaccarium fit claufum. T. R. apud 

* Wodftoke xiiij die Julii.* 35. H. 3. ap. Madox^ Htft. of the 
Excheq. vol. i.^. 391* 

There is a commiffion of Henry VI. De Mintjirallis propter 

■ 

folatium regis providendis^ from which it is to be gathered} that 
the recitation or chaunting of fongSi was an amufement in re- 
pute and faftiion. Rymer^ 34. Henry VL The fifth Earl of 
Northumberland had his minftrels and players ; and it was a 
qualiBcation of his almoner, that he was ^ a maker of interludes/ 
Hoii/hold-book^ p. 44. 85. 93. 331. 339. The reader may con- 
fult farther on this fubjeft, an author, who is not more diftin<^ 
guifhed by the foundnefs of his knowledge, than by the claifical 
fimplicity of his language, Mr Wartotiy in his hiftory of Engliih 
poetry. 

(3) Hiftoire Litteraire dcs Troubadours^ par M* TAbbe Mil- 
lot. 



( 



(4) It 
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(4) It 18 to be obfcrvedt that it was the married women chief- 
ly who vied in the merits of their poets and Troubadours. An 
ioterefting figure, as well as the talent of rhyming, was necef- 
fary to the Troubadour ; and it was his conftant aim to gain the 
heart or the perfon of his patronefs. Perhaps it would be to re- 
fine too much, if one (hould confider the prefent infidelity of the 
married women in France, as a relid of this ufage, and the cor-~ 
ruptions of chivalry. 

Of the Duke of Orleans, the brother of Charles VI. there is • 
a pleafant notice in Brantome, which illuftrates very aptly the 
profligate manners introduced by fiefs and chivalry. * C'etoit 

* un grand debaucheur de dames de la cour, et des plus grandes : 

* Un matin en ayant une couchee avec lui dont le mari vint par 
^ hazard pour lui donner le bon jour, il cacha la tete de cette 

* dame, et lui decouvrit tout le corps,- la faiffant voir et toucher 

* nue a ce mari a fon bel aife, avec defenfe fous peine de la vie 

m 

* d'oter le linge du vifage ... . Et le bon fut que le mari etant 

* la nuit d'apres couche avec fa femme, lui dit que M. d'Orleans 

* lui avoit fait voir la plus belle femme nue qu'il eut jamais 

* vue ; mais, quant au vifage, qu'il n'en f9avoit que dire, ayant 

* toujours et6 cache fous le linge.* ^ It is added, VDe ce petit 

* commerce, fortit ce brave et vaillant batard d^Orleans, Comte 

* de Dunois, le foutien de la France- et le fleau des Anglois.? ' 
Brantome^ ap. St. Foix^ EJfl hijior. vol 1 r 3 1 9^ 

(5) See,-. 
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(5) See» in Ste Palaye, le voea du Paon ou du Faifan,. et.lea 
Honoeurs de la Coui% 



(6) Hiftoire desTroubadours^ torn, i; p.. w^. 

(7) This invention is afcribed to William the ninth Earl of^ 
t^oitou. * Ce fut un valeureux et courtois chevalier, mais grand 

* trompeur de dames.* ffijl. des Troub. torn. !• ^. 4. 7; 

m 

(8) Le MOine de Foflan, a Troubadour, cdmpofed a fong^, in 
which he thus fpeaks of the Virgin. « Jfe fuis devant elle a 

* genoux, les mains jointes, comme foil tres humble efclave, 

* plein d*ardeur dans l*attente de fes regards amoureux, et d^ad- 
^ miration dans la contemplatioil de Ton beau corps et de fes 

* agreables manieres/ IKft. des Troub. torn. 2. p. 225. 

(9) Deudes de Prades, a troubadour, has this fentinxent : * Je 
' ne voudrois pas ctre en.Paradis, a condition de ne point aimer 

* celle que j'adore.' Hift. de Troub. tofn.^ i. p. 321. 

(10) It was faid wittily, bui not without reafon, by the Troii* 
badour Raimond de Caftelnau. : ' Si Dieufauve pour bien man« 

* ger et avoir des femmes, les moines noirs, les moincs blancs, 
' les TempHers, les Hofpitalieres, etles Ghanoines auront le Pa- 

* radis j et Saint Pierre et Saint Andre font bicn dupes d'avoir 

* tant 
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* taot fouffert de tourineos» pour un paradis qui poute fi pen aux - 

m 

^ »utr<»«' Jij/l^ des Trout, tome 3. p. 78. 

It was tn Goofequeoce of tb« depraved manners of the clergy, 
tbati in Eagiand* the perfonage who, in the feafon of Chrift* 

sias feftivity, waa to prefide id the houfes of the nobility over 
riotous mirth and indecent indulgencies, was tarmed ^ the abbot 

* of mifrule.' This cfaarader appears in tbe eftabliOiment of the 
fifth Earl of Northumberland, an. 1512. Hou/hold-book^ p.- 
344* S^e alfo Dr Percfs notes to this record. 

Iq Scotland, the fame character or perfonage feems to have ' 

b^^ ftill more com man, and evpn fo familiar in the lowefl 
ranks of civil life, that he grew to be a nuiianoe in towns and 
boroughs. His appellation there was, ^ the abbot of unreafon ;' ' 
and, when the feverity and ftarchnefs of the reformation Toured 
and deformed this country with the hypocritical precifenefs, and 
the /difnial formality which have not yet left it, an aft of parlia- 
ment was thought eiscpedient to fupprefs and abolilh an office fo * 
highly licentious and profane. 6. Pari Mary 1555. 

(i 1) Giannone* Hiftory of Naples, voL i. p. 283. 446. Me*~ 
zeray, Moeurs de TEgUfe du xu fiecle* Du Cange and Spel- 
man, voc. Focaria* Ste Palaye fur I'anc. cheval. partie 5. 

(12) Joinville, Hlftoire de S. L0U18, p. 32. 

Eee (i3)*Sii 
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•{13) * Si quis dixerit conjugi^ malam licentiam dando, vtidi 

* €t concumbe cum tali homlne ; aut fi dixerit alicui homini^ vem et 
^ fac cum muliere mea carnis commixtionem ; et tale malum fac- 
^ turn fucrit, et caufla probata fuerit, quod p6r ipfum maritum 

* factum fit, ita ftatuimus, ut ilia mulier, quae hoc malum fece- 
^ fit et confenferit, moriatur, fecuadum anterius edi^tum ; quia 
^ nee talem cauflam facere, nee celare debuit.' Leg. Longobard. 
p. 1096. ap. Georgifcb^ Corp^ Jun Germ. Antiq. 

This law evinces the antiquity and the heinoufnefs of the prac- 
tice alluded to ; but, in pofterior times, the falhion was thought 
of more lightly, and too prevalent to be punifhed with feverity. 
See fome curious information in Du Cange^ voc. Cugus^ Cucucia^ 
Licentia Mala^ Uxorare. 

(14) The Gynaeceum^ by which the apartment was ejt- 
prefTed where the women were kept to work at the needle, and 
other domeftic employments, came to fignify a brothel, or place 
of debauch, from the ufe that was made of it. Du Cange^ voc. 
Gynaeceum. Over the doors of a palace which belonged to Car- 
dinal Woolfey, there was written, Domus Meretricum Domini 
Cardinalis. It has been faid, indeed, that Meretrices ftood of 
old for Lotrices ; and the advocates for the chaftity of the Car- 
dinal contend, of confequence, that this infcription only ferved 
to diredk to his laundry. But, I am afraid, that this plea will not 
hold. For the terms were convertible j and the women who 

a^ed 



IN EUROPE. 40J 

adled in the laundry,. and .who were employed in working in linen 
and tapeftry, wer9 in general the convenient miftrefles, to whom 
their lords paid a temporary worfhip. It was from fome mif- 
takes of this fort, that, in the reign of Elizabeth, there was an 
order, that no laundrejes^ nor women called viduallers, ihould 
come into the gentlemens chambers of Gray's Inn, • unlefs they 
* were full/or// years of age.' Dugdale^Orig* Jurid^ p. 286. 

■ • 

■ • 

. (r 5) Ranulph. d.e Hengham, Summa Magna, cap. 2. and SeU- 
den's notes to it. 



t (16) In the -Srl/^I«lfiJ, ia* the defcription of Surrey, there i^ 
this notice* * Hkmode ,Gatton,heki. CattefhuUrrmanour by be** 
^ ing Mar/hai oj fhenvbores ^hcn the King ihould come into 
*fli!ele parts/ Camden^ vol. i./>. 181. In the reign of Ed- 
ward Ili Thomas de: Warblynton hekl the manor of ShirQfeld.ii> 
Hampflire, of the.Kiiip: in chiefs by the ferjeanty of being il^ar- 
Jhatqfthe tvbom in the King V hotifehold, and of dirmember*' 
iog inale£ad;ors condemned, and of meafuring the galons and^ 
buiheU ia the King's houfiehold.^ The word&.df the record are, 

* Tenuit in capite, die quo obiit de Domino,: iL.nuper rege An^ 

* gliae patre regis nunc» per fargantiam effendi Marefchallus de ' 

* meretricibus in hofpitio regu^ et difmembrare malefadiores ad- 
^ judicatos,' et menfurare galones et buffdllos in hofpitio regis.'' 
Fap Fines 1. Ednv. IK. Rot. 8. a. ap. Rar. Angl.p. 242. 

r • — 

r 
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{17) The vaflkl forfeited hU cftate in the following cafes: 
^ Si dominum cucurbitnvcrit (id elt^ uxorem^ejus ftuprav€fit>) 
^ vel turpiter cum eft luleriti Si cum filia domini concubuerit) 
^ vel nepte ex filio^ vel cum Aupta filb) vel cum forore dommi 
^ fui in capillo^ id efti in domo fua man^nte/ Lab* Feud, ap* 
Spelman Glojf. voc. Felcnia. 

The words in capillo, allude to a peculiarity in the Germanic 
and Gothic manners, which deferves to be explained, AH vir-* 
gins wore their hair uncovered* and with ornaments. Married 
women concealed their hair, and covered their heads. The or- 
naments for the hair were many. And,, in tfaie progrefii of time, 
it was not the hair of their heads Only, that thd women were 
curious to deck out. The mother of the ikir Gabrtelte being af«« 
faflinated, her body lay,, for many hours, expofed, in a pufafBc 
manner, to the fpeftator, and in a pbftnre fb exceedingly mdSeu* 
centj that it difcovered a ft range mode.or affisdation. lathis 
laft faihion, which was probably introduced in the declroe of 
chivalry, the ornaments were ribands of diflFerent colours ; and^ 
it feems to have been peculiar to women of rank and condition* 
St Foixy Ef. mji. ml 4. p. 82. 

In general, it merits remark, that the veneration for their hair 
entertained by the Germans and their pofterity, was very great, 
and gave rife to a multitude of cuftoms. It was a mark of refi- 
ned attention in a perfon to prefent a lock of his hair to a friend 

on 
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DA f^tutiRg him ; it Was to &y, that he Was as much devoted to 
him as his Qave. To take away the hair of a confpirator, wad 
one of the mod affliding parts of his punifhment. To give a 
flaVc rti€ permifiioti of allowing his hair to grow, was to offer 
hktt hid freedom, ihi Cange and Spelmanj voc. CapiHu Wll- 
Kam Fart of Warrinnei in the age of Henry III. granted and 
confirmed to the church of St Pancrace of Lewes, certain land, 
rent, and tithe, and gave feifine df them ^ pek' eapilhs capitis fui, 
^ et frtttris fui Radulfi de Warn qUod abfcidit de capitibus fuia 
^ cum ciritello ante altare/ Mag. r6t. 14. ticnry III. ap. Mddox. 
fft/l. oftbcExcheq. Prefatory Ep^, p. 30. This muft have been 
a compliment in thchigbeft ftyle of flattery ; and the clergy of St 
Pancrace muft have been enchanted with the politenefs of this 

nobleman. 

There fcems ibmething wild and nomaatic in fuch uiagea j yet 
they prddoced the locket and the hair«>fiiig of modern times j ahd 
we fmtle ndt, nor are furprifed, that thefe (hoiild teach us to em^^ 
ploy our moments of foftnefs in melancholy recoUediona of ab«* 
ient beauty, or departed friend(bip. What is diilint atid remote, 
affeds us with its ridicule. What is prefent and in pradice, c^ 
icapcs our ccnfure. In the one inftanoe, we a£t with the impar^ 
tiality of philoibphers ; in the other, we are carried away by our 
pafflons and our habitudes* 



(18) 
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(i8)St Foix, Eff. Hiftor. vol. i. p. 102. Stow, Survey of 

London, in the Edition of Strype, vol. 2. p. 7. 

(19) There is evidence of public or licenfed ftews'in England 
in Stat. 2. Henry VI. cap. i. inConvel^ w>c, Steivs^ Spelman^ vac. 
Stuba^ and in Coke^ 3. In/litute^ ch. 98. Henry 11. gave his pri-. 
vilege to the ftew-houfes of Southwark, according to the * old 
' cuftoms which had been ufed there time out of mind.' And 
patents confirming their liberties were granted by other princes. 
St(^Wy in Strype^ s edit. "vol. 2. p. 7. . In Normandy, there, waa a 

cn/ios meretricum ; and this officer feems to .have been known in 
the different countries of Europe. Du CangCy voc. Cuftos mere^ 
tricunif et Panagaton 

It has frequently been a fubjed of inquiry among politicians,, 
whether public fiews, under proper regulations, with a view to 
the health of individuals, and the peace of fpciety, be not an ad«-^ 
vantageous inftitution. In fome ftates of Europe, a tolerated ov 
authorized proftitution is known at this day. And, by the .Code of 
Gentoo laws, this inftitution was acknowledged as falutary; and 
proftitutes forming a community were, in Htndoftant an objedl 
of care to the government. I avoid, however, to enter into a qu©- 
ftion of fuch infinite delicacy. It is dangerous in a ftate to give 
the flighteft ftab to morality. Yet, I cannot but obferve, that, ia 
the moil cultivated nations, there are laws and regulations which 

wound 
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wound morality more Teverely than could be done by an autho- 
rized proftitution, and with lefs of utility to mankind. 

(20) The licenfed ftew-houfes in the reign of Henry VII. 
were the Boar's-head, the Crofs-keys, the Gun, the CslAIc^ the 
Crane, the Cardinal's-hat, the Bell, the Swan, &c. Sir Ednvard 
Coke\xz& preferved this information, 3. InJHtute^ p. 205, In the 
time of Edward VL Bi(hop Latimer complained and preached 
to the following tenor. * There is more open whoredom, more 

* Jiued whoredom, than ever was before. For God's fake, let it 

* be lookt to.* Stow^ in Strype^s edit. vol. 2. p. 8. 

(21) 3. Inftitutei p. 206. 

(22) Spelman voc. Stuba, 3. Inftitute, p. 205. 



CON- 
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CONCLUSION, 



IPrefuQie not to thiok that I have exhaufted the topics I 
treat in tbia volume* For, what fubjed does not ftretcb 
to Infinity ? But it has been my particular care to go back to 
the fourcea> and to exprefs the beginnings of law^ governmmtf 
and manners } and I have been folicttous to open up, with a 
due ftdvantagCi the original ideast which I have ventured to 
firike out, and which, perchance^ may attra^ the notice of the 
ingenious and the learned. Yet, when I confider what many 
great men have written before me concerning human aiFf irs, I 
know not, whether it ought to flatter my pride, or to fill me 
with (hame, that I, too, have yielded to my reflections and my * 
fentiments ; and, though in the obfcurity of a private ftation, 
and in the fervour of youth, have prefented to my fellow-citi- 
zens this afpiring fruit of my fludies and ambition. 
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Article I. Chart a Dot is quam Folradus conftituit Hekgrinac 
Sponfae fuac. 



IN Dei nomine. Dulciffima fponfa mea Helegrina. Ego* 
enim Folradus filius quondam Eriperti ex genere Franco-- 
rum, et modo habitator fum in pago Pifinenii. Dum non eft' 
incognitum qualiter per voliintatcm Dei velparentum quondam 
tuorum te defponfavi et carnali conjugio fociari dilpono, prop- 
terea dono tibi He. fponfa mea in honore pulchritudinis tuae in* 
die nuptiali dotem dignam atque aptam, hoc eft, manfos meos* 
infra vicum Pinnenfenr, qui mihi pertinet et ex comparatione e- 

venit et data mea pecunia comparavi. Trado tibi ipfos manfos 
cum omni integritate fua et domum dignam ad commanendum 
exquidtam cafam unam conftratam, curn omnibus utenfilibus et^ 
vans, cum omnibus adjacentiis ad ipfos manfos afpicientibus vel- 
pertinentibus> cum terns et vineis, pomis, cum omnibus quae * 

F f f fuper* 
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fuper fe habentur vel ad ipfam curtem de Vico pertinentt et 
quae habere vifus fum, vel inantea Deo adjuvante ibidem para- 
re vel cooquirere potuoro, in integrum ifta omnia fuperius com- 
prehenfa, fi nos Deus carnali conjugio fociari voluerit» in die 
nuptiali tibi dono, trado, atque tranfcribo ad poffidendum, ut 
quicquid exinde facere voluerisrliberam^t firmiffimam in omnibus 
habeas poteftatem. Si quis vero, quod futurum efle non credo, 
fuerit inpoftmodum ego aut aliquis de heredibus meis, feu quae- 
libet. ulla oppodta perfona contra banc cartulam libellum dotis 
venire tentavertit, aut eam frangere voluerit, primitus iram Dei 
incurrat, et infuper una cum focio fifco aurum libram unam, 
argentum pondera duo muldam componat, et quod repetit non 
veudicet, fed bacc cartula libellum dotis. omni temppre firma et 
ftabilis permaneat^ cum flipulatione fubnixa. Unde pro ftabili- 
tate veftra Audoaldum Notarium fcribere rogavimusr Adum 
in Vico anno regni et imperii Domini Ludovici xxx. et primo 
anno Supponis Comitis, die viiii. menfis Junii> Indidione v. Sig- 

num Folradi, qui hunc libellum dotis fieri rogavit. Lioto, Ma- 
jolfus, Aloinii teftcs. An. 827. Ex. Cbartulario Manqfterii Ca^ 
fauricnfts^ ap. BaluZs Capita Reg. Franc. voL 2. p. 1427. 
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An T. II. A reciprocal Grattt. Roger Pit and his Wife grant and 
releafe to the Priour of Brammore a Tenement held in Dower ; 
and the Priour grants a yearly Rent for the Life of the IVife. 



SCIANT praefeDtes et futuri, quod haec eft carta Cyrogra* 
phata, anno ab Incarnacione Domini M4Uefimo CCXLIIII faday 
inter Dominum S. Priorem, et Conventum de Brummore ex una 
parte, et Rogtrumde la Putte et Edit ham uxorem fuam ex al- 
tera. Scilicet, quod praedidus Rogerus et Editha uxor fua, tra« 
^derunt, et <u>nceflerunt, et quietum clamaverunt, ad vitam ip- 
jR^rutn, totmn tenementum quod didae Edithae evenit in dotetn^ 
it Hugtme FicbeU in xilla de Brummore^ cum omnibus perti- 
nenciifi. El di&\ Prior et G)nventU8 tenentur reddere, fingulis 
annis, ad feilum S. Michaelisj tres (<A. et Vi denar. didia Ro-' 
gero et Edithae uxori fuae, quamdiu ipfa vixerit. Si vero, quod 
abfity praedi^i Prior et Conventus didum redditum, fcilicet III 
fol. et VI den^ praenotato termino non folverint praecliciis R et 
E uxori fttae, Hcebit tenementum fuum diftringere, donee fuerit 
CIS fatisfadum. l-enentur etiam acquietare didum Rogerum et 
E uxorem fuam) de omnibus fedis tam comiutus quam Hun- 
dredi, et omnium aliarum Curiarum, et de omnibus taillagiis 
tam Uegalibus quam aliis, dido tenemento Ipedantibus. Hanc 
Convencionem iideliter et fine dolo tenendamt ex utraque 
parte afRdaverunt. Et ad majorem fecuritatem faci<<;ndam, alter- 
no fcripto figilla fua appofuerunt. Hiis teftibus, Ric.de Burle^, 

¥ft 2^ Jobanne 
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Johanne Baldeivin^ Jobanne de Brummorcy Rocelmo de Burk^ 
Hugone de Lapoloty Philippo le Champiun ; et multis alliis. Ap. 
Madox, Farmulare Anglicanum^ p. 84. 



Art. hi. a Releafc of a yearly Rent in Dower. 

. OMNIBUS Chrifti fidelibus ad quos praefens fcriptum pcrve- 
nerit, Nicholaa quae fui uxor Willelmi de Nafford in Bereford 
falutem in Domino. Noveritis me in pura et legitima viduae- 
tate mea, relaxafle et omnino '^ro me et haeredibus meis vel a(^ 
fignatis quietum clamafTe Domino Fukoni de Lucy Militi, et 
haeredibus fuis vel aflignatis, totum Ju3 et clameum quod ha* 
bui vel aliquo modo habere potui, in tribus folidatis redditus 
quos ab eodem Domino Fulcone recipere folebam nomine Dotis 
meae per annum, ad feftum San£ti Michaelis^ de tenemento quod 
Johannes de Merchull tenuit in Bereford; Ita quod nee ego nee 
haeredes mei vej affignati, nee aliquis nomine meo, aliquid ju- 
ris vel clamii a praetato Domino Fulcone et haeredibus fuis vel 
affignatis, occafione diSorum trium folidorum redditus, decaete- 
ro exigere vel vendicare poterimus. In cujus rei teftimonium, 
praefenti fcripto Sigillum meum appofui. Datum Berefordiae 
die Lunae in Crafliho S. Mariae Magdelenae^ Anno regni Regis 
Edwardi decimo nono. Ap, Formulare Anglicanutn^ p. 381. 

No ir. 



£ N D I X. 413 



No, II. P. 239 




Art. I. A Feoffment in Frankmarriage ofLand^ a Capital Man" 
fioUi ^c. made to a Man nvith the Daughter of the Feoffer, 

GIANT omnes tarn praefentes quatn futuri> quod ego Pe^ 

trus de Poketorp dcdi et concefli, et hac mea praefenti car- 
ta confirmavi) Hernjeio filio Willelmi filii Joky, in Maritagio cum 
Matilda filia mea, duas bovatas terrae in Snape^ cum pertinen- 
cfis ; illas fcilicet quae funt remociorea a Sole, in dimidia caru- 
cata terrae quam Robertus filius Radulji michi dedit pro Huma*^ 
gio et Servicio meo ; £t capitalem Manfuram meam in eadem 
villa ; £t gardinum meum ultra aquam ; et pratum meum apud 
Sutham Kelde ; Et praeterea apud ^oles Croft tres acras terrae et 
dimidiam ; Illi et haeredibus qui de praedida filia mea exibunt : 
Tenendum de me et de haeredibus meis in feudo et haereditate, 
libere, et quiete : Faciendo forinfecum fervicium, .quantum per- 
tinet duabus bovatis terrae in feudo quo duodecim carucatae ter- 
rae faciunt feudum unius Militis. Et ex incremento dedi ei 
fcrvicium duarum bovatarum terrae in Torneton Wathus^ quas 
Her'ueius de Norfolke de me tenuit, et quas Tomas de Torneton 
et Beatricia Sponfa fua michi pro Humagio et Servicio meo de- 
derunt. Hiis teftibus (viz. &v^« P^r/c>«j) et multis aliis. ^p' 
Formulare Anglicantmy p. yg. 

Art. 
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Art.. IT. A Feoffment^ or Gift of Land in Frankmarriage with 
the Sifter of the Donor. 



SCI ANT tarn praefentes quam futuri, quod ego Ricardus Ta^ 
Wde JSumhamj Oum aflenfu Miruldae uxoris meae, et Galfridi oici 
iilH et i^^aieredis mei, dedi et conceifi) ^t praefeoti carta mea coafir- 
mavi, Galfrido filio Johannis de Haxai^ cum Alicia Ibrore meat 
in libero maritagtOt totam terram quam babui arabilem et io 
prato in Elegit ; illi fcilicet et haeredibus fuis, tenendam de mie 
et haeredibu6 meisy lR)ere9 iblide, et quiete : Reddendo inde aa* 
nuatim mihi et haeredibus meis^ pro omni fervicio c$ exadione 
faeculari ad nos pertinente, iiij'*' denarios ad duo« cermincfs, fci- 
licet duos denan ad feftum Omnium Sanii4>rum^ et duos denary 
ad Purificacionem beatae Mariae. £t ego et hao-edes mei, prae» 
didam terram illi et haeredibus fuis, pro praedido fervicio, (x»« 
tra omnes homines warantizabimus in perpetuum. Hiis te(libu8> 
Roberto Takel de Burnham^ Galfrido de Burnham^ Roberto de 
Burnhawy Roberto Nbrrais^ Gregorio ad Aulamy Sam/one de Lan^ 
deles ^ Elid Capellano ; et multis aliis. Ap. Fofmulare Angli^ 
canum^ ])• 8 u 
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No. III. P. 254. 



Aat. I. A Grant of Privilege and ProteHion from Kii^ Ed- 
ward to the dbbey. of Bury St, Edmwd* 

EADWEAR)DUS ReK falutem'mitto meis Epifcopis et meis 
! Comitibusy et omnibus Theinis meis qui funt in Sciris 
ubi Sandus Eadmundus habet Terra89 benevole. £t vobis fig- 
nifico, quod volo vX Leofjlannus Abbas et omnes Fratres in Ead^ 
fituildi burgo Saca et 3ocngr fua libere potiantur de omnibus fuis 
propriis hominibust tarn intra Burgum quam extra. £t nolo 
pati ut quifquam eis ullam injuriam inferat. Jp. Form. Anglic. 



Art. II. A Mandate of ProteSiionfrom King Henry the Second 
for the Abbey of BattelL 

H. DEI gratia Rex Angliae^ et Dux Normanniai et Aquita^ 
niacj et Comes Andegaviae^ Jufticiariis, Vicecomitibus, et omni- 
bus Miniftris fuis Angliae^ in quorum baillivis Abbas et Mona- 
chi de Bello habent terras, falutem. Praecipio vobis, quod cu- 
ftodiatiB et manuteneatis et protegatis Abbatiam de Bello et Mo- 

nachos 
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nachos ibidem Deo fefvientes, et terras et omnes res et pofTeflio- 
nes fuas, ficut meas proprias ; nequis eis injuriam facial vel con- 
tumeliam ; Et non vexetis eos, necMnjuriam aliquam eis facialis 
nee fieri permittatis, exigendo ab eis confuetudines vel fervitia 
quae Cartae meae et Anteceflbrum meorum teftantur quod fa- ^ 
cere non debent ; Et fiquis eis injuriam intuIerit,'contra liberta- 
tes et confuetudines quas Cartae fuae teftantur quod habere de- 
bent, eam ipfis fine dilatione emendari facialis. Tefte Ricardo 
Epifcopo Wintonienfi apud Laitegare/halL Ap. Form. Jnglic 
/>• 296. 



Art. III. Fines made to Ktngs^ that they would remit their 
Refentments and Indignation. 

OSBERTUS de Lerec. debet cc marcas argenti, ut Rex par- 
donaret ei et Ofberto Clerico fuo malivolentiam luam. Mag. 

Rot. 5. Steph. 

Tomas Oericus de Camera debet ij palefridos pro Roberto 
Capellano, ut Hex perdonaret eidem Roberto, malivolentiam fu- 
am, quia comedit cum praedi£to Toma apud Corf. Mag. Rot. 
6. Job. 

Galfridus de Infula debet quater xxxv marcas, ut Rex remit- 
tal indignaiionem. Ex. Memor. 31. Henr. 3. Rot. 10. Will- 

elmua 
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elinus de Ros debet c marcaSi ut Rex remittat indignationem. 
lb* Rot, 1 1. Madoxt Hiji.of the Exchequer ^ vol. i. p. 472— '476. 



Art. IV. Fhutfor FoMur, and Prote^HoH, 



m 

GIL EBB RT US filius Fergafi debet dcccc et xix 1. et iz «. 
pro habtDda beneyoIcatiA Regis* M^» Rot* 26. H, 2. Rot, 4. 

Radulfus Murdae. ^ebet l L ami Vij •• atid viij d. pro habendo 
ftmore regis Ricardi. Mag. Uoi. li. J« Ra. 14. 

Decamu et capitulum Ldadoniae detxnt ij palefndol, pro pro- 
tedione> nee vekentur cobtrl libertates cartaruoa fuarum. M^g* 
$iot, a. % R»i, 1 1. ^, oj Excheq, eb, 1 31 
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No. IV. P. 262 



An Atcord or Truce between the ^artMarfhalU dftd the Eart^ 
Gloucejler^ and their Mcn^ under Reciprocal Oatb^ 

SCI A NT hoc fcriptum vifurr, quod cum die Dominica 
proxima ante Cathedram Sandi Petri^ Inter Dominum R. 
de Clifford ex parte Comitb Mdrefcalli^ Ef Dominum JRicardum 
Bajfet et Martinum Hojiiariumy ex parte Comitis GloceJlriae\ fu- 
per "quibufdam exceilibus tradlatus haberetur ; Tandem inter 
COS fie ccnvetiir. i Videlicet quod Homines di6tt)rum G)mi« 
turn, fidelem et firmam Treugam ex utraque parte, a didia die 
Dominica ufque in fexdecim dies prdximo* fequentes inviolabiliter 
obfervabunt. £t Dominus R. de Clyffordy die Lunae proxima 
pofi didum Feftum, ad Com item. Glocejiriae apud Cirencejiriant 
accede t, ad formandam pacem inter praedidos Comites. £t ft 
alter eorum tunc venire nequiverit, hoc alteri parti die Veneris^ 
proximo praecedeme vel die Sabbati, fcilicet Comiti Glocejiriae 
apud Fayreford^ vel Domino Roger de Clyfford apud SuttunyxK^ 
ta Banneburiam denuncietur» Ad hoc fi Morgan filius Hoel die* 
tam Tregam pro fe et Hominibus fuis^ tenere voluerit, recipiatur 
in ipfam ; Quod fi noluerit, tunc durantibus Treugis habitabit 
in montanis, nee in aliquod Cailrum vel Burgum ipfe vel fui in« 

terim 
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terim admittentur. Haec autem firmiter, et abfque dolo^ et om- 
ni cavillatione, Dominus R. de Clyfford et W. dc Lucy ex parte 
Coxnitis Marjcallt^ et Domimis JR. Ba^ct et Af. Hojiuxrtus pro 
Comite Gloucefiriac^ afEdaverunt. In hujus autem rei teftimo- 
nium, praefens fcriptum in modum Cirograffi eft compofitum ; 
Cujus uaa pars, Sigillb didi R. de Oyfford et W. de Lucy fin- 
gnata, didis R. BaJJct et Af. eft commifla, Reliqua vero parte, 
fingnis didi R. Bajfct et Af. fingnata, penes R. dc Clyfford re- 
manente. Ap. Form. Anglic, p. 84. 
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No, V. P. 282. 



Art* L An hgmiSm not to torncy by Hairy UL 




E X CSomitibaS) Baronibusi MilkibiUf €t omnftils aliisy 

ad inftantem diem Jovis in vigtiia Beat! Martini^ feu aliis ' 
diebus apud Warrewicuaif ad torneandum ibidem conventuris, 
falutem. Mandamus vobis^ in fide» homagio et diledione, qui* 
bus nobis tenemini, firmiter injungentes^ et fub poena amiffionia 
jterrarum et tenementorum et omnium bonorum veftrorum^ quae 
in regno noflro habetis, diftriifle inhibentes^ ne ibi vel alibi in 
codem regno noftro torneare» juftaa facere^ aventuras quaererei 
feu alio modo ad arma ire, praefumatis, fine Licentia noftra fpe* 

ciali. Scituri, quod fi fecus egeritis^ nos terras, tenementa et 
omnia bona veftra in manum noftram capiemus, et ea retinebi-' 
.mu8 tanquam nobis forisfada. in cujus, &c. T. Rege apud 
Weftmon. liii die Novembris. Pat. 57* Hen. 3. m. i. Apud 
Madox^ Baronta AngUca^ p. 283. 
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Art. II. A Prohtbittm o/Tomeaments fy Edward IIL 



REX Vicecomiti Lincoloiae falutem. Praecipimus tibi, firmi-^ 
ter injungenteS) quod fiatim vifis praefentibus^ per totam balli- 
vam tuam, in Civitatibus^ Burgis^ et locis aliis quibus melius vi- 
deris expedire, publice proclamari, et diftride ex parte ooflra fa- 
cias inhiberi, nequi fub forisfadura vitae et membrorum, terra- 
rum et tenementorum. bonorum et catallorum fuorum» ac omnU 
lim illorum quae nobis forisfacere poterunt, torneamenta) judas 
aut btsrdeicias facere, feu^aliter infra ballivam tuam ad arma ire 
praefumant, let le praeparent quanto potentius poterunt, ad pro-^ 
ficifcendum nobifcum in obfequium noftrum ad partes Scociae^ 
ad rebellionem et nequiciam quorundam Scotorum rebellium et 
proditorum noftrorumt jam contra nos prodicionaliter infurgen- 
cium, viriliter, cum Deo et ipforum adjutorio, reprimendam ^ 
Ita quod omnes homines ad arma de balliva tua, quilibet videli- 
cet juxta exigenciam Status lui, (int ad nos cum equis et armis 
apud Karliolum» in quindena Nativitatis San£ti Johannis Bap- 
tiftae proximo futura ad ultimum, ad apponendum una nobif* 
cum^ et cum confimilibus fidelibus noftris, quos tunc nobifcum 
ibidem adeffe contigerit, luper negociis flacum terrae noftrae Sco-» 
ciae tangentibus, prout nobis. Altiffimus duxerit infpirandum 
confllium et juvamen. Praecipimus ectam tibi, quod (i qui vet 
vel quis torneamenta^ juftas, aut burdeicias, contra banc inhibi- 

tionem 



4^2 
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tionem noftrani) infra balHvam tuam facerci feu aliter ad arma 
ire praefumaDt vd praefumat, tunc corpora ipforum vel ipfius, 
quo8 vel quein delinquentes vel delinquentem inveneris in hac 
parte, fine dilatione capias, et in prifona noftra falvo cuftodias, 
donee aliud inde praeceperimus. £t nos de hiis quae facienda 
duxeris in praemiffis, in craftino San&ae Trinitatis proximo futu- 
re reddas diftindle et aperte certiores, hoc breve nobis remitten- 
tes. T. Rege apud Wolvefeye vi die Aprilis. 

Eodem modo mandatum eft fingulis Vicecomitibus Angliae. 
Clmf. 34. Edw. 3. m. i6. dorjo. Jp^ Baron. Anglic, p. 289. 
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No. VI. p. 298. 



The Order and Manner of creating Knights of the Bath in the 
Time ofPeacey according to the Ca/iom of England \ 



w 



i.'^^'jrHEN an efquire comes ta court, to receive the or- 
der of knighthood, in the time of peace, according 
to the cuftom of England, he fhall be honourably received by 
the officers of the court ; Sc. the fleward or the chamberlain, if 
they be prefent, but oth^rwife t^ the marfhaHs and ufliers. 
Then there fhall be provided two efquires of honour, grave, and 

well ieen in courtihip and nurture, as alfo in the feats of chi- 

valrie, 



* This narratire is* a tranflation of an did ttzQt in Frenich^ which was firiE 
publilhed by Edward Byihe> Efq; in his learned notes to Upton de Studio 
Militari, p. 21.— 34. Sir William Dugdale took the trouble to turn it into* 
£ngli(h» in hia antiquities of WarwicUhire, vol. 2. p. 708. — 710. Both in. 
Byfhe and in Dugdale this narrative is illuftrated by figures, delineated from 
a book in which they were drawn in colours, in the time of Edward IV. Pere 
Daniel holds it as expreflive of the ceremonies ufed in France ; and, it is to" 
be thought, that they were univerfal oyer Europe. The original French, of 
which the naivete of the ftyle has been obferved, is- to be found both in Upton 
and P Danit 1. Of the ceremonies, the fantafticknefs and levity are not more 
lemarkablej than the important ferioul'nefs with which they wsre per£orm<ed« 
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valrie, and they (hall be efquires, and governours la all things 
relating to him, which (hall take the order aforefaid. 

2. And if the efquire do come before dinner, he fhall carry 
up one dilh of the firll courfe to the king's table. 

3* And after this the efijnire^s goverpour* {hall cotidud the 
efquire, that is to receive the order^ into his chamber^ without 
any more being feen that day. 

4. And in the evening the efquire^s gOTernoiirs (hall fend fct 
the barbour> and they (hall make ready a bach, hanfomety hung 
with linen, both within and without the veflel, taking care that 
it be covered with tapiftrie and blanketa, in refpe£k of the cold- 
nefs of the night. And then fhall the efijuire befbavetit and hta 
hair cut round. After which the efquire's governours (hall go 
to the king, and fay, &>, it is now in the evenings and the tf- 
f quire is Jit ted for the bath nvhen ywipUaJex Whereupon the 
king ihall command his chamberlain that he ihall take along 
with him unto the efquire's chamber, the moft gentle and grave 
knights that are prefent, to inform, counfel, and inftrud); him 
touching the order, and feats of chiValrie : And, in like manner* 
that the other efquires of the houfehold, with the minftrells, ihall 
proceed before the knights, finging, dancing, and fporting, eveo ^ 
to the chamber door of the faid efquire. 



i^ 



P P E N D I X. 425 

5. And when the efquire's governours (hall hear the noife of 
the minfirells, they (hall undrefs the faid efquire, and put him 
naked into the bath : But, at the entrance into the chamber, the 
efquire's governours (hall caufe the mufic to ceafe, and the e- 
fquires alfo for a while. And this being done, the grave knights 
(hall enter into the chamber without making any noife, and, do« 
ing reverence to each other^ (hall confider which of themfelves 
it (hall be that is to inftrudl the efquire in the order and courfe 
of the bath* And when they are agreed, then (hall the chief of 
them go to the bath, and, kneeling down before it, fay, with a 
foft voice : Sir ! be this bath of great honour to you ; and then 
he (hall declare unto him the feats of the order, as far as he can, 
putting part of .the water of the bath upon the (houldcr of the 
efquire ; and having fo done, take his leave* And the efquire's 
governours (hall attend at the fides of the bath, and fo likewife 
the other knights, the one after the other, till all be done. 

6. Then (hall thefe knights go out of the chamber for a 
while; and the efquire's governours (hall take the efquire out of 
ihe bath, and help hiin to his bed, there to continue till his bo- 
dy be dry; which bed ftiall be plain and without curtains. And 
ms foon as he is dry, they fhall help him out of bed, ihey (hall 
cloath him. very warm^ in refped of the cold of the night; and 
over his inner garments (hall put on a robe of ruflTet, with long 
fleives, having a hood thereto, like unto that of an hermite. And 
the efquire being out of the bath* the barbour (hall take iiway 

H h h the 
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the bath, with whatfoevcr appertalneth thereto, both within and 
without, for his fee ; and likewife for the coUer (about his neck) 
be he earl, baron, baneret, or batcheler, according to the cuftom 
of the court* 



7. And then fliall the efquire^s governours open the dore of 
the chamber, and (hall caufe the antient and grave knights ta 
enter, to condudi the efquire to the chapell : And when they are 
come in, the efquires, fporting and dancing, diall go before the 
efquire, with the minflrells^ making melodie to the chapelL 

8. And being entered the chapell, there {hall be wme and 
fpices ready to give to the knights and efquires. And then, the 
efquire's governours (hall bring the faid knights before the efquire 
to take their leave of him ; and he fhall give them thanks all to- 
gether, for the pains, favour, and courtefie which they have 

done him; and this being performed, they (ball depart out of 
the chapelT. 

9. Then Ihall the efquire^s governours {hut the dbre of the 
chapell, none ftaying therein except themfeives, the prieft, the 
chandler, and the watch. And, in this manner fhall the efq^uire. 
ftay in the chapell all night, till it be day, beftowing himfelf ia 
orifons and prayers, befeeching Almighty God, and his blefled 
mother, that, of their good grace, they will give him ability to 
receive this high temporal dtgaitie, to the honour, praife, and 

fervice 
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fervice of them ; as alfo of holy church, and the order of knight- 
hood* And, at day break, one (hall call the prieft to confefs 
him of all his fins, and, having heard mattines and mafs, fhall 
afterwards be commended, if he pleafei 

10. And after his entrance into the chapell, there (hall be a 
taper burning before him ; and fo foon as mafs is begun, one 
of the governours (hall hold the taper untill the reading of the 
gofpell ; and then (hall the governour deliver it into his hands, 
who (hall hold it himfelf, till the gofpel be ended ; but then (hall 
receive it again from him, and fet it before him, there to (land 
during the whole time of mafs* 

11. And at the elevation of the hoft, one of the governours 
Ihall take the hood from the efquire, and afterwards deliver it 
to him again, untill the gofpell in frincipio; and at the begin- 
ning thereof the governour (hall take the (ame hood again, and 
caufe it to be carried away, and (hall give, him the taper again 
into his own hands. 

12. And then, having a peny, or more, in readinefe, near to 
the candlettick, at the words verbum carofaSlum cji^ the efquire, 
kneeling, (hail offer the taper and the peny ; that is to fay, the 
taper to the honour of God, and the peny to the honour of the 
perfon that makes him a knight. All which being performed, 
the efquire*s governours (hall condudl the efquire to his cham- 
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' ber, and fhall lay hiifi again in btd till it be fulF day light. And 
when he ihall be thus in bed, till the time of his rifing, he fhall 
be cloathed with a covering of gold, called Singleton, and this 
fliall be lined with blew Cardene. And when the governours 
fhall fee it fit time, they fhall go to the king, and fay to him ; 
&>, "ufhen doth itpleafe you that our majlerjh all rife ? Whereupon 
the king fhall cortimand the grave knights, efquires, and min- 
Jlrells, to go to the chamber of the faid efquire for to'raife him, 
and to attire and drefs him, and to britig him before him into A^ 
the hall. But, before their entrance, and the noife of the min- 
Arells heard, the efquire's governours fhall provide all necefTaries 
ready for the order, to deliver to the knightdt for to attire and 
drefs the efquire.. 

And when the knights are come to the efquirc^s chamber, 
they fhall enter with leav^, and fay to him ; 5/r, Good'tnorronv 
to you^ it is time to get up and make yourfelf ready ; and there* 
upon they fhall take him by the arm to be drefTed, the mofl an- 
tient of the faid knights reaching him his fhirt, another giving 
him his breeches, the third his doublet ; and another putting 
upon him a kirtle of red Tartarin, two other Ihall raiie him from 
the bed, and two other put on hi» nether ftockings, with fblea 
of leather fowed to them ; two other fhall lace his fleives, and 
another fhall gird him v^ith a girdle of white leather, without 
any buckles thereon \ another fhall con.be his head ; another 
iball put on hlb coite ; another fliail give him his mantle of liik 

(over 
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(over the bafes or kirtle of red Tartarin) tyed with a Ijice of whit^ 
filk, with a pair of white gloves hanging at the end of the lace. 
And the chandler (hall take for his fees all the gar men tS) with 
the whole array and neceflaries wherewith the efquire (hall be 
apparelled and cloathed on the day that he comes into the court 
to receive the order ; as alio the bed wherein he firft lay after 
his bathing, together with the fingleton and other neceiTaries ; 
in confideration of which fees» the fame chandler (hall find, at 
h^s proper cofl^ the faid coife> the gloves^ the girdle, . and the 
lace. 



13. And when. all this is done, the grave knights (hall get 
on horfeback, and conduft the efquire to the hall, the minftrells 
going before making muiick: But the horfe uiufl: be accoutred 
as tolloweth : The faddle having a cover of black leather, the 
bow of the faddle being ot white wood quartered. The ftirrup- 
leathers black, the ftirrups gilt; the paitrell of black leather gilt, 
with a crofs pate gilt, hanging before the breaft of the horfe> 
but without any crooper : 1 he bridle black, with long notched 
rains, after the Spanifh fafhion, and a crofs pat6 on the front. 
And there muft be provided a young efquire, courteous, who 
(hall ride before the efquire, bareheaded, and carry the efquire's 
fword, with the fpurs hanging at the handle of the fword ; and 
the fcabbard of the fword ihall be of white leather, and the girdle 
of white leather, without buckles. And the youth (hall hold 

the 
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the fword by the pointi and after this manner muft they ride 
to the king's hall, the governours being ready at hand. 

14 And the grave knights (hall condud the faid efquire ; and 
fo foon as they come before the hall dore, the marlhalls and 
huifhers are to be ready to meet him, and defire him to alight ; 
and being alighted, the marfhall (hall take the horfe for his fee, 
• or elfe c s. Then (hall the knights condu£t him into the halU 
up to the high table, and afterwards up to the end of the fecond 
table, until the king's coming, the knights (landing on each fide 
of him, and the youth holding the fword upright before him* 
between the two governours. 

1 5« And when the king is come into the hall, and beholdeth 
the efquire ready to receive this high order and temporal digni- 
tie, he (hall a(ke for the fword and fpurs, which the chamber- 
lain (hall take from the youth, and (hew to the king ; and 
thereupon the king, taking the right fpur, (hall deliver it to the 
moft nable and gentile perfon there, and (hall fay to him. Put 
this upon the efquire^ s heel ; and he kneeling on one knee, muft 
take the elquire by the right leg, and, putting his foot on his 
own knee, is to faften the fpur lipon the right heel of the e- 
fquire; and then making a crofs upon the efquirt's knee, (hall 
kifs him ; which being done, another knight muft come and 
put on his left fpur in the like manner. And then (hall the 
king, of his great favour, take the fword and gird the efquire 

therewith ; 
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therewith ; whereupon the efquire is to lift up hiff arms, hold- 
ing his hands together, and the gloves betwixt his thumbs and 
fingers. 

16. And the king, putting his own armes about the efcjuire's 
neck, {hall fay, Be thou a good knight^ and afterwards kifs him. 
Then are the antient knights to conduiS: this new knight to the 

chapel], with much muiick, even to the high altar, and there 
he ihall kneel, and, putting his right hand upon the altar, is to 
promife to maintain the rights of the holy church, during his^ 
whole life.. 



17. And then he fhall ungirt himfelf of his (word, and, with 
great devotion to God and holy church, offer it there ; praying 
unto God and all his faints, that he may keep that order, which 
he hath fo taken^ even to the end : All which being accomplifh-- 
ed, he is to take a draught of wine.^ 

1 8. And, at his going out of the chapell, the king^s mafler- 
cook being ready to take off his fpurs, for his own fee, fhall fay, 
I the king's mafiercook am come to receive your fpurs for my feci 
and ij you do any thing contrary to the order of knighthood^ 
^htcb God Jot bid J ^ I Jhalt hack your fpurs from^ your heels. 

1 9» After this the knights muft condud him again into the 
hallt where he fhaU fit the firft at the knight's table, and the 

knights 
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knights about him, liimfelf to be ferved as the others are; 
but he muft neither cut nor drink at the table, nor fpit, nor 
look about him, upwards or downwards, more than a bride. 
And this being done, one of his governours baring a handker- 
chief in his hand, Ihall hold it before his face when he is to 
fpit. And when the king is rifen from the table, and gone in- 
to his chamber, then (hall the new knight be conduced, with great 
ftore of knights, and minftrells proceeding before him, into his 

own chamber ; and at his entrance, the knights and minftrells 
(hall take leave of him, and go to dinner. 

lo. And the knights being thua gone, the chamber dore (hall 
be faftened, and the new knight difrobed of his attire, which is 
to be giVeri to the kings of armes, in cafe they be there prefent ; 

and if not, then to the other heralds, if they be there j other- 
wife, to the minftrells, together with a mark of ilWer, if he be 
a knight bacheler ; if a baron, double to that ; if an earl, or of 

* 

a fuperior rank, double thereto. And the rufTet night-cap muft 
be given to the watch, or elfe a noble. 



Then is he to be cloathed again with a blew robe, the fleives 

• • * ^ 

whereof to be ftreight, ftiaped after the fafhion of a prieft's ; 
and upon his left Ihoulder to have a lace of white filk hanging : 
And he fhall wear that lace upon all his garments, from that 
day forwards, untiU he have gained fome honour and renown 
by arms, and is regiftred of as high record as the nobles, knights, 

« 
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efquires, and heralds of arms ; and be renowned for fome feats 
of arms as aforefaid j or^ that fome great prince^ or mod noble 
ladiet can cut that lace from his ihoulder, faying, Sir ! we have 
heard fo much of the true renown concerning your honour^ ivhich 
you have done in divers part s% to the great fame ofChivalrie^ as 
to yourfelf^ and of him that made you a knight^ that it is meet 
this lace be taken from you. 

II. After dinner} the knights of honour and gentlemen^ 
tnuft come t6 the knight) and condu£t him into the prefence of 
the king, the efquire's goverilours going before him, where he 
is to fay, Right noble and renowned Sir ! I do in all that 1 can 
give you thanks for thefe honours^ curtefies^ and bounties which 
you have vouchfafed to me. And having fo faid, (hall take his 
leave of the king, 

22. Then are thtf efquire's governoUrs to take leave of this 
their mafter, faying, Sir! ive have^ according to the king^s com^ 
mandj and as nve vuere obliged^ done vuhat we can ; but ij through 
negligence nve have in aught difpleafed you^ or by any thing vue 
have done amifs at this time^ we deftre pardon of you for it. And^ 
on the other fide ^ Sir^ as right is^ according to the cufloms of the 
court y and antient kingdoms^ we do require our robes and fees^ 
as the king^s efquires^ companions to batchelors and other lords. 
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CORRECTIONS. 

Page 1^3, line fixth from the top, for was read were. 

Page 177, line fixth from the top, for quern read quam. 

Page 184, line third from the bottom, for rupta read rapta. 

Page 221, line fourth from the top, for Mr Lombard read Mr Lambard* 

Page 23a, line fourth from the top, for Jtates read tribes. 

Page 304, line feventh from the bottom, for vois read bois* 

Page 381^ line fixth from the top, for valuable read u/efuL 
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